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No. 10,598 


Hudson C. Millar, Jr., and Alexander B. Millar, doing 
business as Cullman Broadcasting Company, 
Cullman, Alabama, 

Appellants , 

v. 

Federal Communications Commission, 

Appellee. 

L. E. Duffey and B. C. Eddins, doing business as 
The Voice of Cullman, 

Intervenor. 


Appeal from a Memorandum Opinion and Order of the 
Federal Communications Commission 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a Memorandum Opinion and 
Order of the Federal Communications Commission grant¬ 
ing, without hearing, the application of L. E. Duffey and 
B. C. Eddins, doing business as The Voice of Cullman 
for a construction permit to construct and operate a new 
standard broadcast station at Cullman, Alabama, to oper¬ 
ate on the frequency 1300 kilocycles, daytime only, with 
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1 kilowatt power, and denying the petitions of appellant 
herein, first, to designate application for hearing and 
make petitioner a respondent, and, second, for rehearing 
(orders adopted December 21, 1949, and March 21, 1950, 
respectively). (App. 35,46) 

The Notice of Appeal was filed on April 6, 1950, by 
appellants as persons aggrieved and whose interests are 
adversely affected by the Memorandum Opinion and Order 
of the Commission, pursuant to Section 402 (b)(2) of the 
Communications Act of 1934, as amended (see Annex 1), 
which confers jurisdiction upon this Court. 

STATEMENT OF CASE 

Appellants are the licensees of standard radio broadcast 
Station WKUL located at Cullman, Alabama, operating on 
the frequency 1340 kilocyles, with 250 watts power, un¬ 
limited time. 

L. E. Duffey and B. C. Eddins, doing business as The 
Voice of Cullman, are applicants for a construction permit 
to establish a new standard broadcast station at Cullman, 
Alabama, to operate on the frequency 1300 kilocycles, 
daytime only, with 1 kilowatt power, at Cullman, Alabama. 

I 

Appellants filed with the Federal Communications Com¬ 
mission on August 25, 1949, a petition protesting the appli¬ 
cation of The Voice of Cullman and requesting that the 
Commission designate the application for hearing and 
make these appellants parties respondent to such proceed¬ 
ing. In support of the petition the Commission was in¬ 
formed that public interest, convenience, and necessity 
would not be served by a grant of The Voice of Cullman 
application without hearing. Appellants also informed 
the Commission that if they were afforded opportunity to 
participate in the requested hearing they would demon¬ 
strate that the revenues from the sale of broadcast adver- 
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tising were barely sufficient to continue the operation of 
Station WKUL. With the operation of a second station, 
as proposed in The Voice of Cullman application, the reve¬ 
nues of Station WKUL would be so reduced that Station 
WKUL necessarily would have to reduce the amount spent 
in its operation. Accordingly, the Commission was ad¬ 
vised that appellants herein would be forced to reduce 
either the quality and quantity of the program service 
rendered by Station WKUL for the benefit of the listen¬ 
ing public within its service area, and would make it im¬ 
possible for Station WKUL to continue to serve the 
public interest, convenience, and necessity in the same 
manner as theretofore. 

In the Protest and Petition to Designate Application 
for Hearing and Make Petitioner a Respondent, the actual 
figures revealing revenues and operating expenses of Sta¬ 
tion WKUL were set out in full for the calendar years 
1947 and 1948 and for the five months’ period, March 1, 
1949 through July 31, 1949. It was shown to the Com¬ 
mission that during the calendar year 1947 the total reve¬ 
nues received in the operation of Station WKUL amounted 
to $54,852.62 and total expenses for the same period were 
$44,459.75, leaving a profit for that year of only $10,392.90; 
that during the calendar year 1948 the total revenues re¬ 
ceived from the operation of Station WKUL were $57,- 
849.75 and operating expenses for the same period were 
$46,235.92, leaving a profit of $11,613.83 for that year, and 
that during the five months’ period, March 1, 1949 through 
July 31, 1949, total revenues received in the operation of 
the station amounted to $23,678.77 and operating expenses 
for the same period were $19,437.25, leaving a gross profit 
for the five months’ period referred to of only $4,241.52. 
In this pleading the Commission was informed that al¬ 
though one of the present owners devotes his full time 
to the operation of the station and the other devotes part 
of his time to it, the expenses referred to do not include 
any payment to either for their time or effort. The Com- 
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mission was also informed that out of the gross profits 
referred to, these appellants must pay interest on funds 
borrowed and invested in Station WKUL and that after 
paying interest on that part of the capital invested in the 
station on which interest has to be paid, the net income 
from the operation of the station for the five months’ pe¬ 
riod referred to would average only $634.97 per month. 

The application of L. E. Duffey and B. C. Eddins, doing 
business as The Voice of Cullman, shows that the esti¬ 
mated annual cost of operating the new station would be 
$36,000 per year. These appellants, in requesting a hear¬ 
ing on the application, stated that they would produce 
evidence at the requested hearing to show that the avail¬ 
able advertising patronage and potential revenues which 
could be expected by one or more stations operating at 
Cullman, Alabama, were, in the aggregate, less than the 
actual cost of operating Station WKUL plus the estimated 
cost of operating the new station from the granting of 
which this appeal is prosecuted. 

' Appellants alleged that if the revenues being received 
by it and used in the operation of Station WKUL were 
divided between appellants and the operators of the pro¬ 
posed new station, Station WKUL would receive revenues 
less in amount than the actual required operating expense 
to carry on the service being rendered by Station WKUL 
\vith the result that either or both the quality and quantity 
bf service being provided for the listeners served by that 
station would be reduced to the detriment and injury of 
the listeners in the Cullman area. It was on the basis of 
this injury to the public (which would result if two stations 
attempted to operate at Cullman, Alabama) and divided 
the potential revenues between them, that the Commission 
was requested to designate the application of L. E. Duffey 
and B. C. Eddins, doing business as The Voice of Cull¬ 
man, for hearing and afford appellants opportunity to pre¬ 
sent evidence in support of the allegations contained in 
their Protest and Request for hearing. It was on the 
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same basis that the Petition for Rehearing was filed with 
the Commission, after the application had been granted 
without a hearing. Both petitions were denied, the first 
by a Memorandum Opinion and Order dated December 
21, 1949 (App. 35) and the second by a Memorandum 
Opinion and Order dated March 21, 1950 (App. 46), and 
it is from these denials and orders that the instant appeal 
is taken. 

The Memorandum Opinion and Order of the Commission 
released December 27, 1949, denying the petition of appel¬ 
lants herein recited, among other things, “that WKUL 
might suffer serious financial injury, even to the extent of 
being destroyed, is not in and of itself sufficient reason 
for denying the application.” 

The Commission mentioned that “petitioner also offers 
to show’ in a hearing that continuance of WKUL’s fine 
program service would be impossible under such condi¬ 
tions” * * * and that “petitioner disclaims any legal right 
to protection from competition in the broadcasting busi¬ 
ness”, but states that “it brings the foregoing facts to 
the Commission’s attention” and seeks “opportunity to 
present said facts at a hearing solely for the protection 
of the revenues or incomes of WKUL for the purpose 
of continuing the present high quality of service to its lis¬ 
teners.” 

The Commission based its position in denying appellant’s 
petition squarely upon an erroneous interpretation of the 
decision of the Supreme Court of the United States in 
Federal Communications Commission v. Sanders Bros . 
Radio Station , 309 U. S. 470. The Commission took the 
position that the holding in that case precluded consider¬ 
ation of a protest by an existing station to the granting 
of an application on any grounds other than that of elec¬ 
trical interference unless it could be otherwise demon¬ 
strated that, apart from any economic consideration, it 
would not be in the public interest to grant the application. 
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The Commission's reasons in support of its position 
are inconsistent with its action in denying the above 
mentioned petition and granting the application without 
hearing. Appellants in their petition to the Commis¬ 
sion specifically disclaimed any legal right to protection 
from competition in the broadcasting business, and advised 
the Commission that the economic considerations under 
discussion necessarily were determinative and controlling 
with respect to the measure and ability of the licensees of 
Station WKUL and of The Voice of Cullman to properly 
program and operate their proposed station in such a 
manner as to serve the public interest. The Commission 
apparently overlooked the fact that the financial problems 
involved in underwriting the cost of operation of Station 
WKUL, as well as that of the station proposed to be con¬ 
structed and operated by The Voice of Cullman, and the 
basic details with respect to estimated and actual revenues 
and cost of operation were “mere economic considera¬ 
tions". The Commission erroneously failed to recognize 
that these same factors, which it has dismissed as “eco¬ 
nomic considerations" are inseparable from any consider- 
tion of an applicant's or licensee's ability to operate a 
station in the public interest, convenience, and necessity. 

I STATUTE INVOLVED 

The Statute involved in this appeal is the Communica¬ 
tions Act of 1934, as amended, 47 U. S. C. A. 402 (b)(2). 
The pertinent provisions thereof are printed as an Annex 
hereto. (Annex 1). 

I STATEMENT OF POINTS 

1. The Commission acted arbitrarily and capriciously 
in denying appellants' Protest and Petition to Designate 
Application for Hearing and Make Petitioner a Respond¬ 
ent. 
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2. The Commission acted arbitrarily and capriciously 
in denying appellants’ Petition For Rehearing. 

3. The Commission acted arbitrarily and capriciously 
in refusing to consider that public convenience, interest, 
or necessity requires it to weigh and consider evidence of 
resulting economic injury to an existing station, in pass¬ 
ing on an application for a new station, apart from the 
question as to whether the existing station may, or may 
not, benefit from such consideration. 

4. The Commission acted arbitrarily and capriciously 
in refusing to designate for hearing and hold a hearing 
on the application of L. E. Duffey and B. C. Eddins, 
doing business as The Voice of Cullman, although appel¬ 
lants showed by proper pleadings filed with the Commis¬ 
sion that the public would be injured if said application 
should be granted and requested opportunity to present 
evidence in support of their contention that the public 
would be so injured if the application w r as granted and 
the proposed station should be permitted to operate. 

5. The Commission acted unlawfully in granting the 
application of L. E. Duffey and B. C. Eddins, doing 
business as The Voice of Cullman, and in authorizing 
them to construct and operate a new standard radio broad¬ 
cast station at Cullman, Alabama, without affording appel¬ 
lants opportunity to be heard and to produce evidence as 
to advertising revenues available for the support and main¬ 
tenance of one or more radio broadcast stations at Cull¬ 
man and to show the cost of maintaining and operating 
such stations, and finally to show the adverse effect on the 
listening public on the operation of two or more such 
stations at Cullman through a division of existing or poten¬ 
tial advertising revenues and support between such sta¬ 
tions. 

6. The Commission acted arbitrarily and capriciously 
either (a) in ignoring the legal principles applicable in 
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such cases as enunciated by the Supreme Court of the 
United States, or (b) in attempting to circumvent or over¬ 
rule the decision of that Court in which said legal prin¬ 
ciples were pronounced. 

SUMMARY OF ARGUMENT 

1 . 

Consideration of public convenience, interest or necessity 
requires the Commission to consider and weigh evidence 
of resulting economic injury to an existing rival radio 
broadcast station, and to make findings of fact thereon, in 
passing on an application for a new station, apart from the 
question as to whether the existing station may, or may 
not, benefit from such consideration. 

2 . 

The Commission acted arbitrarily and capriciously in 
refusing to designate the application of L. E. Duffey and 
B. C. Eddins, doing business as The Voice of Cullman, 
for hearing and afford appellants opportunity to present 
evidence to support their allegations and contentions that 
there is insufficient available or potential revenues to pay 
the cost of operating two or more radio broadcast stations 
at Cullman, Alabama. 


3 . 

The Commission acted arbitrarily and capriciously in 
refusing appellants ’ request that a hearing be held on 
the application and in refusing appellants opportunity 
to present evidence in support of their assertion or alle¬ 
gation that the result of the granting of the application 
bf L. E. Duffey and B. C. Eddins, doing business as The 
Voice of Cullman, would be to adversely affect and would 
be detrimental to the listening public. 
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ARGUMENT 

I. 

The Issue 

This appeal is based upon and presents one pure ques¬ 
tion of law. The legal question or issue is: 

May the Federal Communications Commission legally 
refuse to hold a hearing and afford opportunity to the 
licensees of an existing radio broadcast station to 
support their request for hearing on an application 
for authority to construct and operate a second radio 
broadcast station in the same city or area when the 
request for such hearing alleges there is insufficient 
available revenues to support and pay the operating 
costs of two stations; when it is alleged and the 
protesting station owners seek opportunity to present 
evidence to show the service to the public will be de¬ 
graded or diminished if the available revenues are 
divided between the tvro stations? 

Appellants assert that the Commission may not do so 
on the ground that proper consideration of public con¬ 
venience, interest, and necessity requires the Commission 
to consider and weigh evidence of resulting economic in¬ 
jury to an existing rival station, and to make findings of 
fact thereon, in passing on an application for a new 
station, apart from the question as to whether the exist¬ 
ing station may, or may not, benefit from such consider¬ 
ation. Appellants assert this position especially when 
they made proper and timely request that a hearing be 
held and that they be permitted to prove the allegation 
that the public would be injured as a result of the dividing 
of revenues between two stations when the available 
revenues would not equal the cost of operating them. 

The Commission takes the opposite view and has erro¬ 
neously held “if either station by reason of lack of reve¬ 
nue becomes unable to discharge its responsibility of pro- 
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viding a program service in the public interest, that station 
will likewise be unable to secure a renewal of license and 
must leave the field clear for the other station. If both 
stations should cease operations, the way would be open 
for the establishment of a new station for which, in the 
instant case by “petitioner’s own figures, there would 
be adequate support. ’’ (App. 46,57.) 

n. 

Consideration of Public Convenience, Interest or Necessity 
Requires the Commission to Consider and Weigh Evi¬ 
dence of Resulting Economic Injury to an Existing 
Rival Radio Broadcast Station, and to Make Find¬ 
ings of Fact Thereon, in Passing on an Application 
for a New Station, Apart From the Question as to 
Whether the Existing Station May, or May Not, 
Benefit From Such Consideration. 

The Commission in its Memorandum Opinion and 
Order of March 21, 1950, in denying appellants’ Petition 
For Rehearing, relied upon and quoted, out of context, a 
statement from the opinion of the United States Supreme 
Court in Federal Communications Commission v. Sanders 
Bros. Radio Station. 309 U. S. 470, 84 L. Ed. 869. (App. 
46,55.) 

Appellants are relying upon the same opinion to support 
the legal proposition that the Federal Communications 
Commission may not legally refuse to hold a hearing and 
afford opportunity to the licensees of an existing radio 
broadcast station to support their request for a hearing 
on an application for authority to construct and operate 
a second radio broadcast station in the same city or area 
when the request for such hearing alleges there is insuf¬ 
ficient available revenues to support and pay the cost of 
operating two stations; when it is alleged and the protest¬ 
ing station owners seek opportunity to present evidence 
to show the service to the public will be degraded or dimin- 
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ished if the available revenues are divided between the 
two stations. 

In speaking for the Court in the Sawders Bros., case, 
supra, Mr. Justice Roberts stated that: 

“Plainly it is not the purpose of the Act to protect 
a licensee against competition but to protect the 
public”, (Emphasis supplied.) 

and with that, appellants are in agreement. In their 
“Protest and Petition to Designate Application for Hear¬ 
ing and Make Petitioner a Respondent”, appellants stated 
categorically that they “do not claim any legal right to 
protection from competition in the broadcasting business, 
but do most emphatically claim the right as well as the 
duty to file this petition to the end that the listening 
public now dependent upon Station WKUL may not have 
the high quality of program service now received by them 
from Station WKUL depreciated in quality as such service 
necessarily would be if a second radio station should be 
located at Cullman, Alabama, and compete for the revenues 
available and potential to the extent of reducing the reve¬ 
nues thereafter by Station WKUL to amounts or sums 
which would not cover the present cost of operating said 
station, as said competition most assuredly would; but peti¬ 
tioners, solely for the protection of the revenues or income 
of Station WKUL for the purpose of continuing the pres¬ 
ent high quality service to its listeners, feel duty bound 
and obligated to bring the foregoing facts to the Com¬ 
mission’s attention and to seek opportunity to present 
said facts at a hearing on the above-entitled and numbered 
application.” (App. 27-28) 

In the petition referred to, petitioners below, appellants 
here, had pointed out specifically what the revenues and 
operating expenses of Station WKUL were; pointed out 
the sworn estimates as to the cost of operating the pro¬ 
posed new station, and alleged and offered to produce 
evidence to show that there was not enough available reve- 
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nues or support in the area to pay the costs of operating 
two stations in Cullman, Alabama, and that the result 
necessarily would be a degrading of the quality or reduc¬ 
tion in the quantity of service to the listening public. 
(App. 21,27 and 11). 

Appellants assert that it is the duty of the Commission 
to ascertain what the effect on the public would be if two 
stations are authorized to operate and divide the potential 
revenues in a given area when such revenues are not 
available in amounts sufficient to pay the costs of oper¬ 
ating both. In answer to this contention, the Commission 
stated in its Memorandum Opinion and Order of March 
21, 1950 that “If either station bv reason of lack of 
revenue becomes unable to discharge its responsibility of 
providing a program service in the public interest, that 
station will likewise be unable to secure a renewal of 
libense and must leave the field clear for the other station. 
If both stations should cease operations, the way would 
be open for the establishment of a new station for which, 
in the instant case by petitioner’s own figures, there 
would be adequate support.” (App. 46,57.) 

1 The Commission apparently does not agree with or like 
ydiat Mr. Justice Roberts said in this connection in the 
Sanders case, supra, when he stated: 

This is not to say that the question of competition 
between a proposed station and one operating under 
an existing license is to be entirely disregarded by 
the Commission, and, indeed, the Commission’s prac¬ 
tice shows that it does not disregard that question. 
It may have a vital and important bearing upon the 
ability of the applicant adequately to serve his public; 
it may indicate that both stations,—the existing and 
the proposed—will go under, with the result that a 
portion of the listening public will be left without 
adequate service; it may indicate that, by a division 
of the field, both stations will be compelled to render 
inadequate service. These matters, however, are dis¬ 
tinct from the consideration that, if a license be 
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granted, competition between the licensee and any 
other existing station may cause economic loss to the 
latter. If such economic loss were a valid reason for 
refusing a license this would mean that the Com¬ 
mission’s function is to grant a monopoly in the field 
of broadcasting, a result which the Act itself expressly 
negatives, which Congress would not have contem¬ 
plated without granting the Commission powers of 
control over the rates, programs, the other activities 
of the business of broadcasting. (309 IT. S. 475, 476; 
84 L. Ed. 874,875.) 

Although the Supreme Court said that “This is not to 
say that the question of competition between a proposed 
station and one operating under an existing license is to 
be entirely disregarded by the Commission . . .”, the 
very question to which Mr. Justice Roberts alluded not 
onlv was disregarded bv the Commission in the instant 
case, but it was totally disregarded after the facts were 
brought to its attention and appellants sought an oppor¬ 
tunity to present them at a hearing. 

As will be seen from the language of Mr. Justice Rob¬ 
erts, at the time the Sanders case was before the Court, 
he said: “indeed, the Commission’s practice shows that 
it does not disregard that question.” (309 U. S., 470, 
476; 84 L. Ed. 874) Not only does the Commission dis¬ 
regard the question to which he referred, but it refuses 
to hold a hearing or listen to evidence which relates thereto. 
It is true that at the time the decision and opinion in the 
Sanders Bros, case was rendered, the Commission regu¬ 
larly received evidence on this important question. "When 
the opinion in that case was handed down by the Supreme 
Court, the Commission ceased to receive or consider evi¬ 
dence on the economic effect of competition between radio 
stations for any purpose. Not only did the Commission 
thereafter refuse to receive or consider evidence with re¬ 
spect to competition between an existing station and a pro¬ 
posed station with reference to the effect such competition 
might have on the licensee, but it has consistently re- 
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fused to receive or consider evidence on the point here 
involved, i. e. the effect of competition on the listening 
public. 

In this connection, the Supreme Court, speaking through 
Mr. Justice Roberts, stated that “It (referring to the 
question of competition between a proposed station and 
one operating under an existing license) may have a vital 
and important bearing upon the ability of the applicant 
adequately to serve his public; it may indicate that both 
stations,—the existing and the proposed—-will go under, 
with the result that a portion of the listening public will 
be left without adequate service; it may indicate that, by 
a division of the field, both stations -will be compelled to 
render inadequate service.’’ The Court then stated that 
these matters, “are distinct from the consideration that, if 
a license be granted, competition between the licensee 
and any other existing station may cause economic loss to 
the latter.” (Emphasis supplied) (309 U. S. 476; 84 
L. Ed. 476) 

When this language of the Supreme Court is read along 
side that of the Commission in its Memorandum Opinion 
and Order in which the Commission said, “If either sta¬ 
tion by reason of lack of revenue becomes unable to dis¬ 
charge its responsibility of providing a program service 
in the public interest, that station will likewise be unable, 
to secure a renewal of license and must leave the field 
clear for the other station. If both stations should cease 
operations, the way would be open for the establishment 
of a new station for which, in the instant case by peti¬ 
tioner’s own figures, there would be adequate support,” 
(App. 46, 57.) it is made crystal clear that the Com¬ 
mission does not agree with what the Supreme Court held 
and not agreeing with it, the Commission arrogates itself 
the right to hold the exact opposite. 

At the risk of criticism for repetition, appellants here 
state once more, and with emphasis, that the instant appeal 



15 


is not based upon injury to the licensees of Station WKUL, 
but instead is based solely npon the injury to the public 

which necessarily must follow a division of potential or 
available revenues in a given area where such revenues 
are insufficient to pay the aggregate costs of operating 
two stations. 

The statutory standard laid down by Congress to guide 
the Commission in its actions is the “public convenience, 
interest, and necessity.” The only basis on which the 
Commission legally may grant a construction permit 
authorizing the construction and operation of a new radio 
broadcast station is one which meets that standard. Ap¬ 
parently, the Commission has reached the conclusion that it 
is in the public interest to permit the operation of two sta¬ 
tions where support exists for only one on the ground that 
if a division of revenues or income results in one or both 
being unable to continue operations, the destruction of 
one or both such stations and the complete deprivation of 
service to the public is in the public interest. That is 
what the Commission said in its Memorandum Opinion 
and Order, quoted above. This position and this assertion 
by the Commission is directly opposed to and completely 
ignores the statement by Mr. Justice Roberts in the Sari- 
ders case where he referred to the fact that such a division 
of revenues “may have a vital and important bearing 
upon the ability of the applicant adequately to serve his 
public; it may indicate that both stations,—the existing 
and the proposed—will go under, with the result thst a 
portion of the listening public will be left without adequate 
service; it may indicate that, by a division of the field, 
both stations will be compelled to render inadequate serv¬ 
ice” (309 U. S. 476 ; 84 L. Ed. 874-875.) Briefly, Mr. 
Justice Roberts was concerned with the public and what 
he was stating and holding, in effect, was that the public 
is entitled to “adequate ’’ service and clearly condemned 
actions which would result in “a portion of the listening 
public” being “left without adequate service.” The Com- 
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mission, however, has categorically stated that it has no 
such concern. It made this statement and takes this posi¬ 
tion when it says, 4 ‘If either station "by reason of lack 
of revenue becomes unable to discharge its responsibility 
of providing a program service in the public interest, that 
station will likewise be unable to secure a renewal of li¬ 
cense and must leave the field clear for the other sta¬ 
tion”, (App. 46, 57) and follows this by stating and 
holding that “if both stations should cease operations, the 
way would be open for the establishment of a new station 
for which, in the instant case by petitioner’s own figures, 
th^re would be adequate support.” In short, the Com¬ 
mission holds that it is perfectly all right to add stations 
and let them kill each other off on the theory that after 
they have annihilated each other, someone will establish 
and operate another station in the same community. This 
is indefensible. What sane man or group of men would 
invest the necessary capital to establish and operate a 
new radio broadcast station to serve a community where 
the former stations had killed each other off, and more 
particularly what sane man or men would so invest their 
money under a holding by the Commission which holds the 
power of life and death over them and face the possibility 
of having the same kind of execution meted out to them 
as was handed out to their predecessors who attempted 
to serve the same area? Anyway, that is exactly the 
position taken by the Commission and no amount of argu¬ 
ment will support such an illogical and unsound position. 

As pointed out above, the Commission cited the Sawders 
Bros, case, supra., to support its Memorandum Opinion and 
Order of March 21, 1950 denying appellants 7 Petition For 
Rehearing”. It relied, however, on an excerpt which re¬ 
fers solely and only to competition per se between licensees 
of radio broadcast stations. The excerpt from the opinion 
of the Supreme Court which is quoted in the Commis¬ 
sion ’s Memorandum Opinion and Order has no relevancy 
or bearing, direct or indirect, remotely or otherwise, to the 
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question here presented and on which the instant appeal 
is based, i. e., injury to the public resulting from the di¬ 
vision of the available revenues between an existing sta¬ 
tion and a new station serving the same area which will 
necessarily bring about the degradation of the quality or 
diminishing the quantity of radio program service to the 
public. 

The case of Federal Communications Commission v. 
Sanders Bros. Radio Station, 309 U. S. 470; 84 L. Ed. 869, 
holds and is authority for two legal propositions: First, 
owners and licensees of radio broadcast stations are not 
entitled to be protected from competition with each other 
so far as such competition may result in the lessening of 
profits or otherwise in injury to such station licensees; 
second, that the Commission should and must consider the 
effect on the public of competition between radio broad¬ 
cast station licensees, and particularly when such com¬ 
petition results in so dividing the available revenues or 
income for the support and maintenance of the radio 
stations and is passed on to the listening public through 
the degrading of program service or in diminishing the 
amount of service rendered to the public. 

As was pointed out by Mr. Justice Frankfurter in Na¬ 
tional Broadcasting Company v. U. S., 87 L. Ed. 1344, at 
page 1363: 

“The facilities of radio are limited and therefore 
precious; they cannot be left to wasteful use without 
detriment to the public interest,” 

after which he quoted with approval from the Sanders 
Bros, case, supra, that, 

“An important element of public interest and con¬ 
venience affecting the issue of a licensee is the ability 
of the licensee to render the best practicable service 

to the community reached by his broadcasts/’ (Em¬ 
phasis supplied.) 

Not only that, but Mr. Justice Frankfurter pointed out 
that: 
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“The Commission’s licensing function cannot be dis¬ 
charged, therefore, merely by finding that there are 
no technological objections to the granting of a li¬ 
cense.” (87 L. Ed. 1363) (Emphasis supplied.) 

In the same opinion, 87 L. Ed. 1362, 319 U. S. 215, Mr. 
Justice Frankfurter pointed out that, “It puts upon the 
Commission the burden of determining the composition 
of that traffic,” and if the Commission has the burden 
of determining the composition of that traffic, it certainly 
would be an anomalous situation for it to exact that sta¬ 
tions carry traffic in such amounts and of such quality as 
to meet the statutory standard of “public convenience, in¬ 
terest and necessity” and then make it impossible for the 
station to operate up to that standard. That, however, is 
exactly what would be the effect of the Commission’s hold¬ 
ing where it stated that a station would “be unable to 
secure a renewal of its license” when and “if either 
station by reason of lack of revenue becomes unable to 
discharge its responsibility of providing a program service 
in the public interest. ...” 

The public comes first and the public is entitled to con¬ 
sideration above and beyond that of any station licensee 
and when an application for authority to construct and 
operate an additional station in a relatively small com¬ 
munity such as Cullman, Alabama, is filed with it, the 
Commission should and legally must consider what the 
effect of the operation of the second station would have 
oh the existing station so far as any detrimental effect to 
the latter might be passed on to the public in degraded or 
diminished service. Briefly stated, consideration of public 
convenience, interest or necessity requires the Commission 
to consider and weigh evidence of resulting economic in¬ 
jury to an existing rival radio broadcast station, and to 
make findings of fact thereon, in passing on an application 
for a new station, apart from the question as to whether 
an existing station may, or may not, benefit from such 
consideration. This is to say nothing more than that the 
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Commission may not arbitrarily and capriciously authorize 
the operation of a second station in any given community 
when the operation of that station will result in so dividing 
the available revenues as to injure the public through de¬ 
graded programs or fewer programs, and that is exactly 
what would happen if the second station should operate 
at Cullman, Alabama. 

m. 

The Commission Acted Arbitrarily and Capriciously in Re¬ 
fusing to Designate the Application of L. E. Duffey 
and B. C. Eddins, Doing Business as the Voice of 
Cullman, for Hearing and Afford Appellants Oppor¬ 
tunity to Present Evidence to Support Their Allega¬ 
tions and Contentions That There Is Insufficient Avail¬ 
able or Potential Revenues to Pay the Cost of Oper¬ 
ating Two or More Radio Broadcast Stations at Cull¬ 
man, Alabama. 

Appellants filed a “Protest and Petition to Designate 
Application for Hearing and Make Petitioner a Respond¬ 
ent^. That Petition and Protest was filed prior to the 
granting of the application of L. E. Duffey and B. C. 
Eddins, doing business as The Voice of Cullman. After 
that application was granted and within the 20-day period 
fixed by statute, appellants filed a “Petition for Rehear¬ 
ing^ and incorporated the first mentioned pleading in it 
by reference. In these petitions and protest appellants 
showed clearly that there was not available to appellants* 
station and the proposed new station sufficient revenues 
or income to cover and pay the cost of operating both. 
Appellants petitioned the Commission to designate the 
application being protested for hearing and sought oppor¬ 
tunity to present evidence at such hearing to show (1) that 
there was insufficient available revenue to support both 
stations, and (2) that the available revenue would be di¬ 
vided between the two stations with the result that the 
public would be injured through the necessary degrading 
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of the quality or the reduction in the number of programs 
being broadcast in the area. 

The Commission denied the “Protest and Petition to 
Designate Application for Hearing and Make Petitioner 
a Respondent”, and granted the application without hold¬ 
ing a hearing on it in the face and in spite of the allega¬ 
tions of fact contained in the Protest and Petition. Fol¬ 
lowing the grant of the application without hearing, appel¬ 
lants once again sought a hearing and opportunity to show 
by proper evidence that the public would be injured 
through the operation of the second station and the result¬ 
ing deprivation of revenue necessary to carry on the 
high-class service being rendered by Station WKUL. 

In denying the Protest and Petitions, the Commission 
released two Memorandum Opinions and Orders, one dated 
December 21,1949 and the other March 21,1950. 

In the first mentioned Memorandum Opinion and Order, 
the Commission stated, “That WKUL might suffer serious 
financial injury, even to the extent of being destroyed is 
not in and of itself sufficient reason for denying the appli¬ 
cation. Federal Communications Commission v. Sanders 
Bros. Radio Station, 309 U. S. 470. Arguments similar to 
those made here were made in that case but without avail. 
We may not depart from the holding in that case. Hence, 
we find no merit in the petition.” (App. 38) 

It is incorrect for the Commission to state, “Arguments 
similar to those made here were made in that case but 
without avail.” (App. 38) In the Sanders Bros, case 
referred to, the argument was made that an existing 
licensee would be injured. The Court stated that, with 
reference to the findings made by the Commission in its 
decision granting the Telegraph Herald application, “the 
attack upon them is not that the public interest is not suf¬ 
ficiently protected but only that the financial interests of 
the respondent have not been considered.” (309 U. S. 
477, 84 L. Ed. 875) This shows conclusively that the 
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question raised by Sanders Bros., was not the question 
raised in the instant appeal. Appellants here assert no 
right to have their “financial interests considered” as 
was done in the case cited by the Commission, but presents 
this appeal and urges it on the ground that the public 
will be injured, as distinguished from any injury to a radio 
station licensee. In short, the Sanders Bros . case does not 
support the proposition for which the Commission cites 
it and the statement that “arguments similar to those 
made here were made in that case but without avail” is 
totally incorrect. 

It was because of the manner in which Sanders Bros. 
Radio Station objected to the Telegraph Herald applica¬ 
tion and presented its objection to the Court that Mr. 
Justice Roberts said: 

“We conclude that economic injury to an existing 
station is not a separate and independent element to 
be taken into consideration by the Commission in de¬ 
termining whether it shall grant or withhold a li¬ 
cense. ’ 7 (Emphasis supplied.) 

Here Mr. Justice Roberts was summarizing the question 
then before the Court, and that question was presented on 
the basis of an objection by an existing station which 
limited its attack to the fact that “the financial interests 
of the respondent have not been considered. 77 So far as 
is revealed by the opinion, this was the only attack made 
against the granting of the Telegraph Herald application. 
Mr. Justice Roberts, however, pointed out with clarity and 
emphasis that there is a wide ocean of difference between a 
licensee attempting to secure protection of his own financial 
interests on the one hand and that of a licensee attempting 
to protect the public from having a degraded or diminished 
radio service forced upon it as a result of competition and 
the division of available revenues between two stations in 
the same general area. He held in his opinion that one 
was valid and the other was invalid, and it is on the basis 
of the valid issue that the instant appeal is based. 
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If the licensee of a radio station asserts and offers to 
prove that the public would be injured through competition 
by a second radio station in that it would deprive that 
licensee of sufficient revenue to continue giving the same 
high quality and quantity of service to the public, the 
Federal Communications Commission should and legally 
must accord opportunity to such a petitioner to partici¬ 
pate in a hearing and present evidence in support of its 
clearly stated and alleged position, the allegations in the 
petitions setting out adequate facts to support convincingly 
the conclusion that the public would be injured. 

In its second Memorandum Opinion and Order dated 
March 21, 1950, denying appellants ’ Petition For Rehear¬ 
ing, the Commission again cited F. C. C. v. Sanders 
Bros. Radio Station , 309 U. S. 470, and cited it for the same 
proposition it was intended to support in its previous 
Memorandum Opinion and Order. As pointed out, the de¬ 
cision does not hold what it is cited to support, particularly 
in view of the narrow and limited position taken by the 
Sanders Bros. i. e. “that the financial interests of the re¬ 
spondent have not been considered.’* 

IV. 

The Commission Acted Arbitrarily and Capriciously in Re¬ 
fusing Appellants’ Request That a Hearing Be Held 
! on the Application and in Refusing Appellants Oppor- 
| tunity to Present Evidence in Support of Their Asser¬ 
tion or Allegation That the Result of the Granting of 
the Application of L. E. Duffey and B. C. Eddins, 
Doing Business as the Voice of Cullman, Would Be to 
Adversely Affect and Would Be Detrimental to the 
Listening Public. 

From the foregoing it is clear that adverse effect on the 
public resulting from a division of available revenues 
which necessarily would degrade the quality or reduce 
the quantity of service rendered the public by an existing 


23 


station is an important and in fact vital consideration 
which the Commission should and must consider. It re¬ 
fused, however, to consider the facts alleged in appellants ’ 
Protest and Petition and in their Petition For Rehearing 
and actually held that if such a division of revenues 
brought about the destruction of the existing station as 
well as the destruction of the proposed new station, the 
Commission still would not hear or consider these facts. 
The Commission took the position that if the destruction 
of both stations should occur, some individual would be 
naive or gullible enough to install and operate a third 
station to serve the area. As pointed out above, with this 
announced policy of the Commission confronting him, no 
sane person would give serious consideration to establish¬ 
ing a station for the purpose of serving the area after the 
existing and proposed stations had killed each other off. 

It would be the equivalent of attempting to “gild the 
lily” for us to attempt to explain or improve upon the 
sound reasoning of the Supreme Court in the Sanders 
case, supra. In that case, as mentioned above, the attack 
made by Sanders Bros, upon the Commission’s decision 
and order granting the Telegraph Herald application 
“is not that the public interest is not sufficiently protected, 
but only that the financial interests of the respondent have 
not been considered.” The Court disposed of that issue 
by holding that the “financial interests of the respondent” 
were not entitled to protection, and appellants take that 
very position in all the pleadings they filed with the Com¬ 
mission; they take that position here on the instant appeal. 

After disposing of the attempt of the existing station 
licensee to have its “financial interests” considered, Mr. 
Justice Roberts considered the interest of the public. We 
can do no better than to quote from that opinion on the 
proposition that the public is entitled to protection. The 
opinion of the Supreme Court referred to, after disposing 
of the issue raised in that case, i. e. the demand that the 
“financial interests of the respondent” be protected, went 
on to state: 
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This is not to say that the question of competition 
between a proposed station and one operating under 
an existing license is to be entirely disregarded by 
the Commission, and, indeed, the Commission’s prac¬ 
tice shows that it does not disregard that question. 
It may have a vital and important bearing upon the 
ability of the applicant adequately to serve his public; 
it may indicate that both stations,—the existing and 
the proposed—will go under, with the result that a 
portion of the listening public will be left without ade¬ 
quate service; it may indicate that, by a division of 
the field, both stations will be compelled to render in¬ 
adequate service. These matters, however, are distinct 
from the consideration that, if a license be granted, 
competition between the licensee and any other exist¬ 
ing station may cause economic loss to the latter. If 
siich economic loss were a valid reason for refusing a 
license this would mean that the Commission’s func¬ 
tion is to grant a monopoly in the field of broadcast¬ 
ing, a result which the Act itself expressly negatives, 
which Congress would not have contemplated without 
granting the Commission powers of control over the 
rates, programs, and other activities of the business 
of broadcasting. 

We conclude that economic injury to an existing sta¬ 
tion is not a separate and independent element to be 
taken into consideration by the Commission in deter¬ 
mining whether it shall grant or withhold a license. 
(309 U. S. 475-476, 84, L. Ed. 874-875) (Emphasis 
supplied) 

From this it is crystal clear that what was meant by 
the vrords “economic injury to an existing station” refers 

to injury to the licensee and has no application or refer¬ 
ence to injury to the public. 

We believe this Honorable Court understood the Sanders 
case to mean what we interpret it to say. We believe 
this for the simple reason that in Seaboard & Western 
Airlines, Inc. v. Civil Aeronautics Board, (decided Decem¬ 
ber 27, 1949) this Court cited the Sanders case in sup¬ 
porting the proposition that Seaboard, as a competitor 
in respect to cargo, had a “substantial interest.” Judge 
Prettyman then said: 
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Seaboard says that it has a substantial interest in 
the mail proceedings, because it is equipped to pro¬ 
tect the public interest, and it invokes the opinion of 
the Supreme Court in the Sanders Radio Station case, 
supra. But we think that under this particular statute 
the presence of the Postmaster General in the pro¬ 
ceedings is intended to protect the public interest, and 
his function should effectually accomplish that ob¬ 
jective. He is the official charged with the responsibil¬ 
ity of carrying the mail. The statute requires that 
he place in the record in a mail rate proceeding 
such pertinent information as he may have, and thus 
clearly indicates that he must be notified of any such 
proceedings and must participate, at least to the ex¬ 
tent specified in the statute. 

Here Judge Prettyman emphasized that protection of 
the public interest was the obligation of the Postmaster 
General, and referred to the requirement that the Post¬ 
master General should furnish “such pertinent informa¬ 
tion as he may have,” which is parallel to the principle 
involved and statements by Mr. Justice Roberts in the 
Sawders Bros. case. This is in marked contrast with the 
position taken by the Commission from which the instant 
appeal is prosecuted. The Federal Communications Com¬ 
mission not only completely and totally disregarded the 
public interest, but did so with a bang and with the great¬ 
est emphasis when it held that it would refuse to hear or 
consider evidence which would show that there is insuf- 
ficent available advertising revenue to support the cost 
of operating two radio stations at Cullman, Alabama, and 
that as a consequence the public would be injured through 
the degrading of the service or by reduction in the quan¬ 
tity of service rendered for the benefit of the listening 
public, and in which the Commission held it would not con¬ 
sider such facts or make findings with respect to them 
even though the operation of the second station resulted 
in the final destruction of both stations and no service to 
the public. 

In the Seaboard, case, Judge Prettyman pointed out that 
“The statute says that a person having a ‘substantial in- 
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terest’ may appeal from an order” and adds, “It is not 
disputed that one who may appeal may intervene.” In 
further support of this perfectly logical and sound prem¬ 
ise, Judge Prettyman also referred to the fact that, “In 
its brief before us the Board states that it has no quarrel 
with the view that one who may appeal is entitled to par¬ 
ticipate in the proceeding below.” In the Sanders Bros. 
case it was categorically held that the licensee of a com- 
peting station had the right to appeal from an order of 
the Commission to this Court under the provisions of 
Sectidn 402 (b) (2) of the Communications Act of 1934, 
as amended. There can be no reasonable argument to 
the contrary and appellants are convinced that no con¬ 
tention will be made that they do not have the right to 
bring the instant appeal before this Court under the pro¬ 
visions of Section 402 (b) (2) of the Act. This leaves 
only the proposition as to whether “one who may appeal 
is entitled to participate in the proceedings below” for 
consideration. Appellants attempted to “participate in 
the proceedings below” by the timely filing of all proper 
pleadings with the Commission. But the Commission re¬ 
fused to hold any “proceedings below” in which appel¬ 
lants could participate. Judge Prettyman obviously agreed 
with the view expressed in the brief filed with the Court by 
the Civil Aeronautics Board that “one who may appeal is 
entitled to participate in the proceedings below”, and it 
is just as clear that his colleagues, Judges Edgerton and 
Proctor agreed with this principle. It is logical and sound 
and to hold otherwise would be both illogical and unsound. 

If “one who may appeal is entitled to participate in the 
proceedings below”, then the Federal Communications 
Commission erred in its arbitrary and capricious denial 
of the Protest and Petition to designate the application to 
construct a new station at Cullman for hearing, and simi¬ 
larly erred in its arbitrary and capricious denial of appel¬ 
lants’ Petition For Rehearing. The “proceedings below”, 
so far as the instant appeal goes, could mean only partici¬ 
pation in a hearing at which appellants would be per- 
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mitted to offer evidence in support of their allegations and 
to show as an inescapable conclusion that the public in¬ 
terest would be adversely affected through the degrading 
of radio service or reducing the amount thereof as the 
necessary and direct result of a division of insufficient reve¬ 
nues between appellants and the applicants for authority 
to operate a new station at Cullman, Alabama. 

Appellants respectfully submit that the United States 
Supreme Court meant what it said in the Sanders case, 
supra, and that what it says means that the public interest 
should be protected by the Commission and not be cast 
aside and completely ignored as the Commission did in 
the instant matter. It is also respectfully submitted that 
Judge Prettvman and his colleagues never would have 
made the statement that, “In its brief before us the Board 
states that it has no quarrel with the view that one who 
may appeal is entitled to participate in the proceedings 
below” had they not approved of the principle involved. 
Courts just do not make such statements without doing so 
with approval except when they take pains to point out 
their disagreement. This is made emphatic by Judge 
Prettvman’s statement that “It is not disputed that one 
who may appeal may intervene.” 


V. 

Although the Law Makes it the Duty of the Commission to 
Ascertain Whether the Applicant for Construction 
Permit is Financially qualified, One of the Elements 
Thereof Being the Availability of Support for the 
Station, and the Burden of Proof is Upon the Appli¬ 
cant Affirmatively to Show His Financial Ability, In¬ 
cluding Available Revenues, the Commission Arbitrar¬ 
ily Refused to Look Into or Require Evidence With 
Respect to the Availability of Revenues to Support 
the Proposed Station. 

The law clearly requires that the Commission make 
inquiry and determine the financial ability of an applicant 
to construct and operate a new broadcast station as one of 
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the pre-requisites to the granting of a construction permit, 
and just as clearly the burden of proof is upon the appli¬ 
cant to show his financial ability. In the Sanders case, 
supra., it was held that the availability of revenues to aid 
in the support of the proposed station is one of the elements 
to be considered by the Commission in considering and 
determining the financial ability of such applicant. 

The applicants below, intervenors here, represented to 
the Commission in their application that the estimated- 
income of the proposed station for the first year of its 
operation would be $48,000. (App. 11) The Commission 
obviously was not satisfied with the showing made by the 
applicants as to their financial ability and as a result on 
February, 23, 1949, it addressed a letter to the applicants 
and demanded further information, including a breakdown 
and analysis of the estimate they had made that the pro¬ 
posed station would receive or could expect revenues in the 
amount of $48,000 during the first year of its operation. 
(App. 14) Later, that letter not having been complied 
with, the Commission addressed a second letter to the 
applicants and advised them that if the information de¬ 
manded in the first letter was not furnished within a 
specified time, the application would be dismissed. (App. 
15) Following receipt of the last mentioned letter, the 
anplicants did furnish some of the information demanded 
them but they have never furnished an explanation or 
analysis of the potential or expected revenues. 

From the foregoing, two things are crystal clear: First, 
the Commission recognized that the availability of revenue 
to support the proposed station should be considered; 
second, the information demanded of the applicants never 
having been furnished, the Commission necessarily ignored 
the question of available revenues in granting the construc¬ 
tion permit. In doing so, the Commission acted arbitrarily 
and capriciously. 

The order granting the construction permit in question 
should be reversed and the Commission directed to require 
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the applicants to show by substantial evidence that reve¬ 
nues for the support of the proposed station are available, 
and to permit appellants to introduce evidence in rebuttal 
as well as to introduce evidence to show the adverse effect 
which a division of available revenues for support of a 
station or stations in the Cullman area would have on the 
public through the decrease of revenues for the support 
and operation of Station WKTTL. 

CONCLUSION 

For the foregoing reasons appellants respectfully pray 
this Court to reverse the Memorandum Decisions and 
Orders involved and here appealed from, and to remand 
the case to the Federal Communications Commission with 
instructions to grant appellants’ request to hold a hear¬ 
ing on the application of L. E. Duffey and B. C. Eddins, 
doing business as The Voice of Cullman, and to make ap¬ 
pellants parties to such hearing and require applicants to 
show the availability of financial support for the addi¬ 
tional radio station and to afford to appellants herein an 
opportunity to present evidence in rebuttal thereof. 

Respectfully submitted, 

Paul D. P. Spearman, 

Russell Rowell, 

Attorneys for Appellants. 

Of Counsel 

Spearman and Roberson 
1022 Munsev Building 
Washington, D. C. 

May 23,1950 
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ANNEX 

Statute Involved 

The section of the Communications Act of 1934, as 
amended, which is pertinent to this appeal is: 

“Section 402 (b) An appeal may be taken, in the 
manner hereinafter provided, from decisions of the 
Commission to the Court of Appeals of the District 
of Columbia in any of the following cases: 

* * • * 

“ (2) By any other person aggrieved or wrhose in¬ 
terests are adversely affected by any decision of the 
Commission granting or refusing any such applica¬ 
tion. 7 ’ 
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1 Filed Apr 6 1950. Joseph W. Stewart, Clerk 

Before The 

UNITED STATES COURT OF APPEALS 

FOR THE 

DISTRICT OF COLUMBIA CIRCUIT 

Hudson C. Millar, Jr., and Alexander B. Millar, doing 
business as Cullman Broadcasting Company, Cullman, 
Alabama, Appellants, 

vs. 

Federal Communications Commission, Appellee. 

No. 10,598 

Notice of Appeal From a Memorandum Decision and Order 
of the Federal Communications Commission and State¬ 
ment of the Reasons Therefor 

7. Notice of Appeal 

Now come Hudson C. Millar, Jr., and Alexander B. 
Millar, doing business as Cullman Broadcasting Company, 
appellant, pursuant to Section 402(b)(2) and 402(c) of 
the Communications Act of 1934, as amended, by their 
attorneys, and file this Notice of Appeal from a Memo¬ 
randum Opinion and Order (See Exhibit 1 # ) of the Fed¬ 
eral Communications Commission which was adopted 
March 21, 1950 (and released March 27, 1950) denying 
appellants’ Petition For Rehearing (See Exhibit 2) di¬ 
rected against the action of the Commission on December 
21, 1949, granting without hearing the application of L. E. 
Duffey and B. C. Eddins, doing business as The Voice of 
Cullman, for a construction permit to construct and operate 
a new standard radio broadcast station on 1300 kilocycles, 
daytime only, with 1 kilowatt power, at Cullman, Alabama. 


* All pleadings and orders referred to herein are printed else¬ 
where in this Joint Appendix, see index for page reference. 
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II. Jurisdiction 

(1) All administrative remedies available to them hav¬ 
ing been exhausted, appellants take this appeal and give 
notice thereof as provided for in Section 402(b)(2) of the 
Communications Act of 1934, as amended, which authorizes 
an appeal by “any other person aggrieved or whose in¬ 
terests are adversely affected by any decision of the Com¬ 
mission granting or refusing such application.” 

2. Appellants are persons “aggrieved or whose inter¬ 
ests are adversely affected” by the action of the Commis¬ 
sion in granting a construction permit to L. E. Duffey and 
B. C. Eddins, doing business as The Voice of Cullman, 
without a hearing, in that said action will (a) result in 
decreasing the revenues now available and received by ap¬ 
pellants for the purpose of operating their existing sta¬ 
tion at Cullman, Alabama, through dividing the available 
revenues between the station operated by appellants and 
the station proposed to be constructed and operated by 
L. E. Duffey and B. C. Eddins, doing business as The 
Voice of Cullman, when (b) the total revenues available 
for the operation of a radio station or stations at Cullman, 
Alabama, are less than the aggregate actual cost of oper¬ 
ating appellants’ station and the estimated cost (as shown 
by the application of L. E. Duffey and B. C. Eddins, doing 
business as The Voice of Cullman) to operate the station 
authorized by the Federal Communications Commission in 
the order here appealed from with (c) the inevitable re¬ 
sult that the public will be adversely affected through the 
division of available revenue and deprivation of present 
and essential revenues from appellants so that they can¬ 
not expect to receive revenues equal to the cost of operat¬ 
ing their existing radio broadcast station if L. E. Duffey 
and B. C. Eddins, doing business as The Voice of Cull¬ 
man, should receive revenues equal to the amount they 
estimate the station proposed by them would cost in con¬ 
sequence of the inevitable degrading of the quality or 
diminishing the quantity of radio service now rendered by 
appellants’ station WKIJL. 
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111. Statement of Reasons 

(1) Appellants are the licensees of standard radio 
broadcast station WKUL located at Cullman, Alabama, 
operating on the frequency 1340 kilocycles, with 250 watts 
power, unlimited time. 

(2) i Appellants are aggrieved and their legal interests 
and those of the public served by them are adversely af¬ 
fected because the granting of a construction permit for 
the construction and operation of a new standard radio 
broadcast station at Cullman, Alabama, as authorized in 
the Ofder here appealed from, would result in so dividing 
the available revenues for the support of a radio broadcast 
station located at Cullman, Alabama, as to reduce the 
revenues which appellants reasonably could expect to an 
amount which would be less than the cost of maintaining 
and operating appellants’ station, WKUL, and with the 
inevitable result that appellants would have to reduce the 
amouht of money spent in maintaining and operating their 
existing station and thus reduce and diminish the quality 
or quantity, or both, of radio broadcast service made 
available by them to the public, all to the injury of the 
public now and heretofore served by radio station WKUL. 

(3) The Commission has attempted to justify its ac¬ 
tion in adopting and promulgating the above mentioned 
Order of March 21, 1950 (released March 27, 1950) (See 
Exhibit 1) in denying appellants’ Petition For Kehearing 
by stating that appellants are not entitled to a hearing 
thereon and in holding “if either station by reason of lack 
of revenue becomes unable to discharge its responsibility 
of providing a program service in the public interest, that 
station will likewise be unable to secure a renewal of license 
and must leave the field clear for the other station. If 
both stations should cease operations, the way would then 
be open for the establishment of a new station for which, 
in the instant case by petitioner’s own figures, there would 
be adequate support/’ all in total disregard of and to the 
injury of the listening public. 
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(4) The Commission’s Memorandum Opinion and Or¬ 
der granting the construction permit here complained about 
(See Exhibit 3) adopted December 21,1949 and in denying 
appellants’ Petition For Rehearing (See Exhibit 2) is 
erroneous as a matter of law insofar as it holds that peti¬ 
tioner is not entitled to a hearing on and for the reasons 
set out and alleged in their Petition For Rehearing (See 
Exhibit 2) and in holding and stating, in effect, that Amer¬ 
ican free enterprise is justification for the licensing of an 
additional station or stations and dividing the available 
revenues between them so that an existing station may be 
forced out of business for the lack of sufficient revenues 
to defray the cost of maintaining and operating such exist¬ 
ing station. The Commission erred in holding that if one 
or both of the stations here involved (the station operated 
by appellants and the new station authorized for Cullman, 
Alabama, by the Order of the Commission here appealed 
from) should be forced to cease operating, a new station 
not even thought of would supplant or take the place of 
the stations so destroyed or forced out of business. 

(5) The Commission’s Memorandum Opinion and Or¬ 
der dated March 21, 1950, and released March 27, 1950 
(See Exhibit 1) and its Memorandum Opinion and Order 
dated December 21, 1949, and released December 27, 1949 
(See Exhibit 3) are in contravention of the principles of 
law applicable to the facts, i.e., that appellants have the 
legal right to be heard in support of their protest and 
Petition For Rehearing based upon allegations which, if 
proved, would show that the listening public now served 
by appellants’ station would be injured through the divid¬ 
ing of available revenues necessary for the maintenance 
and support of a station or stations serving the Cullman, 
Alabama area, when the facts alleged show that such avail¬ 
able revenues for the maintenance and support of two or 
more stations located at Cullman, Alabama, and the opera¬ 
tion thereof in the public interest are not available. 
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(6) The denial by the Commission of appellants* Peti¬ 
tion For Rehearing of the grant of the application of L. E. 
Duffev and B. C. Eddins, doing business as The Voice of 
Cullman, for construction permit was arbitrary and ca¬ 
pricious and an abuse of its discretionary powers, the ac¬ 
tion of the Commission in so denying said Petition being 
based upon erroneous conceptions both of applicable fact 
and of law, and the Commission erred in denying to ap¬ 
pellants an opportunity to be heard with respect thereto. 

(7) The Commission acted unlawfully in granting the 
application of L. E. Duffev and B. C. Eddins, doing busi¬ 
ness as The Voice of Cullman, and in authorizing them to 
construct and operate a new standard radio broadcast 
station at Cullman, Alabama, without first affording ap¬ 
pellants an opportunity to be heard and to produce evi¬ 
dence as to advertising revenues available for the support 
and maintenance of a radio broadcast station or stations 
at Cullman and to show the cost of maintaining and oper¬ 
ating such station or stations, as requested in the “Pro¬ 
test and Petition to Designate Application For Hearing 
and Make Petitioner a Respondent” (See Exhibit 4) filed 
with the Commission by appellants on August 22, 1949 and 
acted unlawfully in denying the “Petition For Rehearing” 
filed with the Commission by appellants on December 30, 
1949 (See Exhibit 2). 

(8) ! The Commission erred in either (a) ignoring the 
legal principles applicable in such cases as enunciated by 
the Supreme Court of the United States or, (b) in at¬ 
tempting to circumvent or overrule the decision of that 
Court in which said legal principles were pronounced. 

(9) The Order here complained of and appealed from 
is contrary to and violative of the public convenience, in¬ 
terest and necessity and would cause a degradation of 
radio service now and heretofore rendered to and for the 
public by the existing standard radio broadcast station, 
WKTTL, owned and operated by appellants at Cullman, 
Alabama, and would thus deprive the public of substantive 
legal rights. 


(10) The Orders of the Commission here complained 
of and appealed from are contrary to public convenience, 
interest and necessity, in sacrificing or tending to sacrifice 
the interest of those who can and do now receive service 
from appellants 1 radio broadcast station, WKXJL. 

(11) The Order here complained of and appealed from 
violates the due process clause of the Fifth Amendment 
to the Constitution of the United States. 

IV. Relief Requested 

WHEREFORE, Appellants pray for an Order of this 
Honorable Court: 

A. Reversing and setting aside the above mentioned 
Orders which were adopted by the Federal Communica¬ 
tions Commission on December 21, 1949 and March 21, 
1950; 

B. Remanding the case to the Federal Communications 
Commission for proceedings consistent with law, and 

C. Granting such other and further relief as to the 
Court may seem meet and proper. 

Respectfully submitted, 

HUDSON C. MILLAR, JR., and 
ALEXANDER B. MILLAR, doing business as 
CULLMAN BROADCASTING COMPANY, 

Appellants 

By /s/ Paul D. P. Spearman 
Paul D. P. Spearman 
Attorney for Appellants 

Of Counsel 

SPEARMAN AND ROBERSON 
1022 Munsey Building 
Washington 4, D. C. 

April 6,1950 
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Received Apr 25 1950 
Washington, D. C. 

Before The 

UNITED STATES COURT OF APPEALS 

FOR THE 

DISTRICT OF COLUMBIA CIRCUIT 
Hudson C. Millar, Jr., and Alexander B. Millar, doing 
business as Cullman Broadcasting Company, Cull¬ 
man, Alabama, Appellant, 

v. 

Federal Communications Commission, Appellee. 

No. 10,598 

NOTICE OF INTENTION TO INTERVENE AND 
STATEMENT OF INTEREST 

Notice of Intention to Intervene 

Come now L. E. Duffey and B. C. Eddins, partners, d/b 
as The Voice of Cullman, pursuant to Section 402 (d) of 
the Communications Act of 1934, as amended, and by 
their attorneys give notice of their intention to intervene 
in the above captioned case. 

Statement of Interest 

The interest of intervenors arises from the following 
facts: Intervenors have been the licensees of radio sta¬ 
tion WFMH-FM, a frequency modulation station, at Cull¬ 
man, Alabama since November 23, 1949. They are also 
the permittees of station WFMH, a standard broadcast 
station, at Cullman, Alabama under a construction permit 
granted by the Federal Communications Commission on 
December 21, 1949. Appellant’s complaint in this matter 
is that the grant by the Commission of the construction 
permit for station WFMH on December 21, 1949, without 
a hearing, will cause injury to the public. 

At the same time that appellant filed its appeal herein, 
it also filed with the Federal Communications Commission 
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a Petition for Interim Relief, requesting that station 
WFMH be taken off the air pending decision herein. 

Any adverse decision or action by either this Court or 
by the Federal Communications Commission involving the 
right of station WFMH to continue broadcasting would 
seriously affect intervenors’ rights and interests. Such 
adverse affect, furthermore would be extended to inter¬ 
veners’ investment and interest in its frequency modula¬ 
tion station, WFMH-FM, since the continued operation of 
the AM station, as a companion station to the FM opera¬ 
tion, is highly desirable, if not essential, during the initial 
period of operation of the FM station. 

Respectfully submitted 

L. E. DUFFEY and B. C. EDDINS 
d/b as THE VOICE OF CULLMAN 
By their attorneys 
/s/ John F. Clagett 
John F. Clagett 
/s/ Harold L. Schilz 
Harold L. Schilz 
* * • • 

2 Date Filed 1-24-49 

APPLICATION FOR AUTHORITY TO 
CONSTRUCT A NEW BROADCAST STATION OR 
MAKE CHANGES IN AN EXISTING 
BROADCAST STATION 

File No. BP-7086 

Name and post office address of applicant 
L. E. Duffey and B. C. Eddins 
d/b as The Voice of Cullman 
P. 0. Box 119 
Cullman, Alabama 
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Send notices and communications to the following-named 
person at the post office address indicated 
R. B. Morgan, Attorney 
1825 Gadsden Street, Columbia, S. C. 

1. Requested facilities 

Frequency, 910; Power in kilowatts—Day, 0.5; Minimum 
hours operation daily, 10. 

Hours of operation 

Daytime only; Sharing with (Specify Stations), None; 
Other (Specify), None. 

Type of station (as Standard, FM, Television)—Stand¬ 
ard. 

Location of main studio 

City—Cullman; State—Alabama. 

* * * * 

3 Dated this 27 day of December, 1948. 

Tj. E. Duffev and B. C. Eddins d/b 
i as The Voice of Cullman 

By /s/ B. C. Eddins 

Partner 

* * • • 

9 I FINANCIAL QUALIFICATIONS 
OF BROADCAST APPLICANT 

Name of Applicant—The Voice of Cullman 

* m • • 

1. a. Give estimated initial costs of making installa¬ 
tion for which application is made. 

• • • • 

Transmitter proper including tubes—$5,920.00. 

Antenna system, including antenna-ground system, coup¬ 
ling equipment, transmission line—$2,180.00. 

Frequency and modulation monitors—$985.00. 

Studio technical equipment, microphones, transcription 
equipment, etc.—$1,335.00. 

Acquiring land—(Lease). 

Acquiring or constructing buildings—$800.00. 

Other items state nature—$1,000.00. 
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Total—$2,240.00 

Give estimated cost of operation for first year— 
$36,000.00. 

Give estimated revenues for first year—$48,000.00. 

* • * • 

c. The proposed construction is to be financed and paid 
for in the following manner: 

Existing Capital—Total 

New Capital—$. 

Loans from banks or others—$. 

Profits—$. 

Donations—$. 

Credit, deferred payments, etc.—$. 

Other sources (specify)—$. 

2. a. Attach as Exhibit No. D a detailed balance sheet 
of applicant. 

• • • • 

3. Furnish the following information with respect to 
the applicant only. If the answer is “None” to any or all 
items, specifically so state: 

a. Amount of funds on deposit in bank or other deposi¬ 
tory—None. 

b. Name and address of the bank in which deposited— 
None. 

c. Name and address of the party in whose name the 
money is deposited—None. 

d. Conditions of deposit (in trust, savings, subject to 
check, on time deposit, who may draw on account and for 
what purpose, or other condition)—None. 

e. Whether the funds were deposited for the specific 
purpose of constructing and operating the station— 

None. 
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10 FUNDS, PROPERTY, ETC., TO BE 
I FURNISHED BY PARTIES CONNECTED 

WITH APPLICANT OR BY OTHERS 

• * * • 

No person other than partners will furnish anything for 
proposed station. Bank loans will be obtained, using per¬ 
sonal assets as collateral, to obtain necessary funds for 
construction and operation. 

* • • • 


32 EXHIBIT D-l 

LAWRENCE E. DUFFEY 

BALANCE SHEET 
DECEMBER 15, 1948 

ASSETS: 


Cash on hand and in banks. $5,690.42 

Stocks . 300.00 

Real Estate (Residential). 11,500.00 

Furniture and Furnishings. 7,225.50 

Automobiles and trucks. 5,250.00 

Accounts Receivable . 11,059.00 

Merchandise Inventory. 9,000.00 

TOTAL ASSETS. $50,024.92 

LIABILITIES: 

Accounts Payable. $2,066.55 

Notes Cullman Saving & Loan Co. 2,731.06 

TOTAL LIABILITIES. $4,797.61 

NET WORTH: $45,227.31 

1946 income was in excess of $3,300.00 

1947 income was in excess of $6,000.00 


Bank Reference: Leeth National Bank, Cullman, Ala¬ 
bama. 

* • * • 
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33 EXHIBIT D-2 

B. C. EDDINS 

BALANCE SHEET 
DECEMBER 15, 1948 

ASSETS: 


Cash on hand and in banks. $2,762.50 

U. S. Bonds.-.. 1,950.00 

Real Estate . 9,500.00 

Furniture and Furnishings. 5,920.00 

Automobiles . 2,350.00 

Accounts Receivable . 2,666.26 

Paid Up Insurance. 1,125.00 

TOTAL ASSETS. $26,273.76 


LIABILITIES: 

None. 

NET WORTH $26,273.76 

1946 income was in excess of $3,300.00 

1947 income was in excess of $3,500.00 

Bank reference: Leeth National Bank, Cullman, Ala¬ 
bama. 

* * * * 

Letter from Federal Communications Commission 

to Applicant 

34 23 February, 1949 

Files: BP-7086: BPH-1535 
L. E. Duffey and B. C. Eddins, d/b as 
The Voice of Cullman 
Cullman, Alabama 
Dear Sirs: 

Reference is made to your applications requesting con¬ 
struction permits for a new standard and a new frequency 
modulation broadcast station in Cullman, Alabama, esti¬ 
mated to cost a total of $19,290. In connection with these 
applications, please submit additional information as fol- 
nows: 
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1. Your plan of financing should not only provide funds 
for th4 estimated cost of construction but should also make 
provisions for any additional cost should actual cost of con¬ 
struction exceed estimated cost, and should also provide 
funds for the early operation of the proposed stations 
should their operating expenses exceed their operating reve¬ 
nues. It is necessary that respective sources be supported 
bv definite commitments. 

%r 

2. Submit a statement from each of the applicant part¬ 
ners to show the assets that will be disposed of to provide 
the fbnds to construct the proposed stations, together with 
legally enforceable commitments from the person or per¬ 
sons who will purchase such assets and financial statements 
of such purchasers showing their ability to comply with 
their respective agreements. 

3. With respect to loans, submit verified copies of the 
commitments showing the terms of payment, rate of in¬ 
terest, and collateral, if any, to be posted as security, to¬ 
gether with financial statements (if other than a bank) to 
show each lender’s ability to make such loans. 

4. In the event the applicant proposes to purchase equip¬ 
ment on credit, deferred payments, etc., submit a definite 
commitment from the supplier from whom the equipment 
will be purchased showing the terms of payment, rate of 
interest and collateral, if any, to be posted as security. 

5. Submit a statement showing the estimated broadcast 
revenues of the proposed stations for the first year of oper¬ 
ation, together with a complete analysis of such estimate. 

6. If the applicant or either of its partners (except as 
requested in paragraphs 1, 2, 3 and 4, above) propose to 
augment their financial showing by agreements of others to 
advance money, credit or otherwise render financial assist¬ 
ance, submit verified copies of the agreements by which 
the other parties are legally obligated, together with finan¬ 
cial statements showing their ability to comply with the 

terms of the respective agreements. 

35 The information requested should be submitted as 
promptly as possible in order that further consider- 
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ation may be given your applications, and should be sub¬ 
mitted in triplicate, verified and subscribed in accordance 
with Sections 1.303 and 1.307 of the Rules of Practice and 
Procedure of the Commission. 

Very truly yours, 

T. J. Slowie 
Secretary 
• • • • 

Letter from Federal Communications Commission 

to Applicant 

36 28 March, 1949 

In replv refer to 7020 
File: BPH-1535 
P-7086 

L. E. Duffev and B. C. Eddins, d/b as 
The Voice of Cullman 
Cullman, Alabama 
Dear Sirs : 

Further reference is made to the Commission’s letter 
dated February 23, 1949 in which you were requested to 
submit certain financial data in connection with your appli¬ 
cations for a construction permit for a new standard and 
a new frequency modulation broadcast station in Cullman, 
Alabama. If no reply is received by April 12, 1949, the 
applications will be dismissed without prejudice under Sec¬ 
tion 1.381 of the Rules. 

Very truly yours, 

T. J. Slowie 
Secretary 
• * • • 
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Amendment 


The applicant in the above-entitled matter hereby amends 
the applications to specify that financing is to be by means 
of regular bank credit supplementing funds now on deposit 
to the credit of said partnership, and to incorporate the 
attached letter of credit. 

Respectfully submitted, 

L. E. DUFFEY AND B. C. EDDINS, d/b as 
THE VOICE OF CULLMAN 
By /s/ B. C. Eddins 
Partner 

Subscribed and sworn to before me the 5 day of April, 
1949. 

* * * • 

40 ! THE LEETH NATIONAL BANK 

Of Cullman 
Cullman, Ala. 

April 5th 1949 
Messrs. L. E. Duffev and B. C. Eddins, 
doing business as 
The Voice of Cullman, 

Cullman, Alabama. 

Gentlemen:— 

This is to confirm our recent conversation relating to the 
financing of your proposed new radio broadcasting station. 
At this time we respectfully advise you that your bank 
balance to your credit is $15,000.00, and this bank will 
extend to you a line of credit of $15,000.00, as follows:— 

Upon grant of your proper construction permits by the 
Federal Communications Commission we will advance from 
time to time for construction and operation the necessary 
sums, each borrowing to be evidenced by such instruments 
as the bank may require in accordance with its regular 
lending policies. 

The franchise of the radio station will not be required 
as collateral for the borrowings. 

Very truly yours, 

/s/ J. A. Dunlap 
President. 
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* • • • 

41 THE VOICE OF CULLMAN 

Cullman, Alabama 

April 8, 1949 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Sir: 

Reference is made to your letter 7020 File: BPH-1535 
P-7086 and to your letter of February 23 requesting cer¬ 
tain financial data in connection with our application for 
construction permit for a new standard and a new fre¬ 
quency modulation station in Cullman. 

Formal reply to the above mentioned communications 
was made April 5 in the form of an amendment to the 
application with bank letter attached. 

In order to supply all the information needed and de¬ 
sired by the Commission we are submitting the facts con¬ 
tained in this informal letter for whatever they might be 
worth. 

As pointed out in the bank letter attached to the amend¬ 
ment submitted April 5, the applicant partnership has 
the sum of $15,000.00 on deposit in the Leeth National 
Bank of Cullman for the sole purpose of construction and 
operation of the proposed stations. In addition thereto, 
arrangements have been made with the above mentioned 
bank to borrow $15,000.00 for the same purpose without 
placing the franchise of the station in jeopardy. 

Should $30,000.00 prove to be inadequate to build the 
proposed station and get it on a self-sustaining basis, the 
partners will contribute additional funds as needed using 
their individual assets as collateral if necessary. 

Regarding operation of the proposed station—the part¬ 
ners will both devote their full time to the duties involved 
in that operation, thereby reducing overhead operating 
expenses considerably. The combined experience of the 
partners includes management of a radio station, chief 
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engineer of a radio station, general business experience 
and broad sales experience. 

Trusting this information will be of value to the Com¬ 
mission, I am 

Respectfully yours, 

/s/ B. C. Eddins 

B. C. Eddins, Partner 

* • • * 

42 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Applications of 
L. E. Duffey and B. C. Eddins d/b as 
THE VOICE OF CULLMAN 
Cullman, Alabama 
Docket No. 9325 
File No. BP-7086 
J. E. Bains, d/b as 

1 ONEONTA BROADCASTING COMPANY 

Oneonta, Alabama 

Docket No. 9326 
File No. BP-7196 
For Construction Permits 

Order 

At a session of the Federal Communications Commis¬ 
sion, held at its offices in Washington, D. C., on the 18th 
day of May, 1949; 

The Commission having under consideration the above- 
entitled applications of L. E. Duffey and B. C. Eddins 
d/b hs The Voice of Cullman for a permit to construct a 
new standard broadcast station to operate on the fre¬ 
quency 910 kilocycles, with 500 watts power, daytime only 
in Cullman, Alabama and of J. E. Bains, d/b as Oneonta 
Broadcasting Company for a permit to construct a new 
standard broadcast station to operate on the frequency 
910 kilocycles, with 1 kilowatt power, daytime only in One¬ 
onta, Alabama; 
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IT IS ORDERED, That, pursuant to Section 309(a) of 
the Communications Act of 1934, as amended, the said 
applications ARE DESIGNATED FOR HEARING IN A 
CONSOLIDATED PROCEEDING at a time and place to 
be designated by subsequent order of the Commission, 
upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the individual applicant and of the appli¬ 
cant partnership and the partners to construct and oper¬ 
ate the proposed stations. 

To determine the areas and populations which may 
be expected to gain or lose primary service from the oper¬ 
ation of the proposed stations and the character of other 
broadcast service available to those areas and populations. 

3. To determine the type and character of program 
service proposed to be rendered and whether it would 
meet the requirements of the populations and areas pro¬ 
posed to be served. 

4. To determine whether the operation of the proposed 
stations would involve objectionable interference with Sta¬ 
tion WKAX, Birmingham, Alabama or with any other ex¬ 
isting broadcast stations and, if so, the nature and extent 
thereof, the areas and populations affected thereby, and 
the availability of other broadcast service to such areas 

and populations. 

43 5. To determine whether the operation of the 

proposed stations would involve objectionable inter¬ 
ference each with the other or with the services proposed 
in any other pending applications for broadcast facilities 
and, if so, the nature and extent thereof, the areas and 
populations, affected thereby, and the availability of other 
broadcast service to such areas and populations. 

6. To determine whether the installation and operation 
of the proposed stations would be in compliance with the 
Commission’s Rules and Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. 

7. To determine on a comparative basis which, if 
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either, of the applications in this consolidated proceeding 
should be granted. 

IT IS FURTHER ORDERED, That, Courier Broadcast¬ 
ing Service, Incorporated, licensee of Station WKAX, 
Birmingham, Alabama IS MADE A PARTY TO THE 
PROCEEDING. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ Wm. P. Massing 
Wm. P. Massing 
Acting Secretary- 

Signed by above 
Mailed by 
May 25 1949 
Mail & Files 

• • * • 

60 In re Application of 

L. E. DUFFEY and B. C. EDDINS 
1 d/b as THE VOICE OF CULLMAN 
Cullman, Alabama 
For Construction Permit 

Order 

The Commission having under consideration the petition 
of L. E. Duffev and B. C. Eddins, d/b as The Voice of 
Cullman, Cullman, Alabama, filed June 22, 1949, request¬ 
ing leave to amend its above-entitled application so as to 
specify the frequency 1300 kc, with 1 lew power, daytime 
only, in lieu of its present request of 910 kc, with 500 
watts power, daytime only, as more particularly appears 
from the amendment filed simultaneously with the peti¬ 
tion; and for removal of the above-entitled application, as 
amended, from the hearing docket; and 

IT APPEARING, That no opposition to the granting 
of the said petition has been filed with the Commission; 

IT IS ORDERED, This 1st day of July, 1949, that the 
petition is granted; that the amendment filed simultane- 
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ously with the petition is accepted; and that the above- 
entitled application, as amended, is removed from the hear¬ 
ing docket. 

FEDERAL COMMUNICATIONS COMMISSION, Rob¬ 
ert F. Jones, Commissioner. 

/s/ T. J. Slowie 
T. J. Slowie 
Secretary 


(SEAL) 


Signed by above 
Mailed by 
JH 

Jul 7 -1949 
Mail & Files 


* # • • 


63 Federal Communications Commission 

Aug 25 1949 Office of the Secretary 

Protest and Petition to Designate Application for 
Hearing and Make Petitioner a Respondent 

TO THE FEDERAL COMMUNICATIONS 
COMMISSION: 

Now come Hudson C. Millar, Jr., and Alexander B. 
Millar, a partnership, d/b as and under the trade name 
of Cullman Broadcasting Company, and respectfully show 
unto this honorable Commission the following: 

1. Petitioners are the owners and operators of standard 
radio broadcast station, WKUL, Cullman, Alabama, hav¬ 
ing acquired said station by purchase from Messrs. D. T. 
Kinney and H. H. Kinney, and having acquired the stand¬ 
ard radio broadcast station license authorizing its oper¬ 
ation from them after first securing the written consent of 
this Commission to the assignment of said license from 
the Messrs. Kinney to petitioners. 

2. The above-entitled and numbered application of L. E. 
Duffy and B. C. Eddins, d/b as Voice of Cullman, seeks 
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authority to construct and operate a standard radio broad¬ 
cast station at Cullman, Alabama, to operate with 1 kw 
power, daytime, on the frequency 1300 kilocycles. If said 
application should be granted and the station therein pro¬ 
posed to be constructed and operated should be operated, 
it would then become a direct competitor of petitioners for 
advertising patronage and support and in general would 
compete with petitioner for all advertising now being paid 
for and carried on Radio Station WKUL. 

3. According to the representations of the applicant 
in the above-entitled and numbered application, the esti¬ 
mated cost of operating the proposed daytime station re¬ 
ferred to would be $36,000 for the first year; and estimated 
income for the first year would be $48,000. 

64 4. Petitioners and their predecessor owners and 

operators of radio station WKUL have assiduously 
worked and sought to secure as much patronage and sell 
as much time on radio station WKUL as possible. During 
the calendar year 1947, the total revenue of radio station 
WKUL amounted to $54,852.65, and total expenses for 
the same period were $44,459.75, leaving a profit for the 
year 1947 of only $10,392.90. The expenses of $44,459.75 
referred to do not include any payments of salaries or 
wages to the owners. During the calendar year 1948, the 
total revenue received in the operation of Station WKUL 
was $57,849.75 and total operating expenses for the same 
period were $46,235.92, leaving an operating profit of 
$11,613.83. During the year 1948 the expenses incurred 
in the operation of Station WKUL amounted to $46,235.92 
and, as stated with reference to the year 1947, this amount 
does not include any salaries to either of the owmers of 
said station. During the 5 months period, March 1, 1949 
through July 31, 1949, total revenues received in the oper¬ 
ation of Radio Station WKUL amounted to $23,678.77 and 
operating expenses for the same period were $19,437.25, 
and this, as in the other periods referred to, does not in¬ 
clude any salaries or wages paid to the owners and oper- 
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ators of said radio broadcast station. The profit, exclusive 
of any payment which should have been made to petitioners 
because of the time devoted by them to the management 
and operation of said station for the period last mentioned, 
was only $4,241.52. 

Petitioners, in the course of purchasing said radio sta¬ 
tion WKUL, executed a note and mortgage for $36,000 
to cover the balance of the purchase price of said station, 
WKUL, and this balance draws interest at the rate of 
4 percentum per annum or $1,440 per year, which, of 
course, is a perfectly legitimate operating expense and 
should be so included at the rate of $120 per month or 
which, for the 5 months ’ period mentioned above, March 
1, 1949 through July 31, 1949, would amount to $600 and 

which necessarilv would have to be deducted from the 

+ 

profit of $4,241.52 and thus would leave a net profit, ex¬ 
clusive of any payments as salaries or wages to the own¬ 
ers, of only $3,641.52. One of the partners owning and 
operating said station, WKUL, devotes his full time to it 
and the other devotes part of his time to the management 
and operation of said station, WKUL. In addition to the 
$36,000 balance referred to, petitioners purchased said sta¬ 
tion for the sum of $65,000 and if the $36,000 unpaid bal¬ 
ance is deducted, it is seen that petitioners actually 
65 have an additional cash investment of $29,000 al¬ 
ready in said station. By no legal, equitable or 
moral rule can the owners of any radio broadcast station 
be expected to invest their capital in such an oper¬ 
ation without receiving a reasonable return on such in¬ 
vested capital. At the very low rate of 4 per centum per 
annum petitioners would be entitled to receive at least 
a return in that amount on the $29,000 already invested 
in said station, or a minimum of $93.33 per month. If 
this lower-than-ordinary and unusual return is taken into 
account, for example, for the 5 months’ period March 1, 
1949 through July 31, 1949, the profit from the operation 
of said station, after deducting said $93.33 per month (and 
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after deducting the interest on the $36,000 balance due on 
such station) would reduce the profit for said 5 months’ 
period to only $3,174.85, or to an average of only $634.97 
a month to cover the full time of one of petitioners which 
is devoted to the management and operation of said sta¬ 
tion, as well as the part time of the other petitioner 
devoted thereto. This, in turn, would result in a total 
annual income to petitioners of only $7,619.64 to cover 
their time as well as the risks, responsibilities, and worries 
which are an indispensable part of the life of anyone en¬ 
gaged in the ownership and operation of a radio broad¬ 
cast station. 

5. The applicants in the above-entitled and numbered 
application estimated that the cost of operating the pro¬ 
posed new broadcast station would be $36,000 per year. 
As shown hereinbefore, the largest annual revenue re¬ 
ceived from the full-tiwc operation of Station WKUL has 
been only $57,849.75 (for the year 1948 and if the proposed 
new station applied for in the above-entitled and num¬ 
bered application should be granted and it should receive 
revenues equal only to the estimated cost of operating it 
as set forth in said application, the total revenues of 
both stations would have to amount to $93,849, if peti¬ 
tioner should continue the same amount of advertising 
patronage and as a result receive a pitifully small in¬ 
come resulting from the operation of said Station WKUL. 
If only sufficient revenue should be received in the course 
of the operation of Station WKUL and the proposed new 
station, sufficient only to pay the cost of operating both 
of them, such revenues would have to amount to a mini¬ 
mum of $82,235.92, and this by the combination of the cost 
of operating radio station WKUL during the year 1948 
and the estimated cost of operating the proposed new sta¬ 
tion during its first year on the air, and this with- 
66 out giving regard to the interest being paid by 
petitioners on the $36,000 balance above referred 
to and without regard to any return on their cash invest- 
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ments in Station WKUL, as well as in total disregard 
of any income whatsoever to petitioners. 

6. Petitioners have, as above stated, made every rea¬ 
sonable effort to secure as much revenue in the operation 
of Station WKUL as possible; have made an investigation 
of the possibility of greater amounts being spent by ad¬ 
vertisers in the support and operation of a station or 
stations operated at Cullman, Alabama; and, on the basis 
of said investigation petitioners believe and therefore 
allege as a fact that there is not sufficient available or po¬ 
tential revenues or income which could be secured by two 
broadcast stations located at Cullman, Alabama to amount 
to the $82,235.92 which would have to be taken in or re¬ 
ceived by said two stations if the two of them should 
merely be unabled to receive revenues equal to their oper¬ 
ating expenses. The revenues received in the operation of 
Station WKUL come almost entirely from advertisers who 
are desirous of reaching listeners within the service area 
of Station WKUL which are the same advertisers on which 
any other broadcast station located at Cullman, Alabama 
would have to depend for revenues to support its oper¬ 
ation. In addition to Radio Station WKUL, there are 
three other advertising media in Cullman, Alabama, which 
take up portions of the advertising appropriations or 
budgets of advertisers interested in reaching and in¬ 
fluencing potential customers in the area which Station 
WKUL now serves and which the two stations would 
serve if the above-entitled and numbered application 
should be granted and the station therein proposed should 
be operated in accordance with said application. These 
media are three newspapers, all of which are strong com¬ 
petitors for the advertising business or appropriations 
and budgets of said advertisers. The experience of peti¬ 
tioners in the operation of Station WKUL, as well as the 
results of the studies made by petitioners indicate clearly 
that the advertisers on whom both stations would have 
to depend almost entirely for revenues will not increase 
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their advertising budgets for radio advertising. This ex¬ 
perience and these studies show that if the proposed new 
station should secure patronage from said advertisers, 
such patronage would come almost entirely from the 
amounts or appropriations now used by said ad- 
67 1 vertisers in the purchase of advertising time and an¬ 
nouncements on Radio Station WKUL. The fact is 
that if a second radio broadcast station should be con¬ 
structed and operated at Cullman, Alabama, as proposed 
in the above-entitled and numbered application, the result 
would be to divide the listening audience between the two 
stations and the end result would be to depreciate greatly 
the Value of Station WKUL as an advertising medium. If 
this should be permitted to happen by the Commission, it 
would be absolutely certain to result in either one or the 
other of two things: the revenues of Station WKUL 
would be reduced so that the total thereof would be sub¬ 
stantially less than the out-of-pocket expense or cost of 
operating said station, or the proposed new station would 
be unable to secure sufficient patronage and revenue to 
pay the cost of operating said proposed station. “Public 
interest, convenience and necessity” would not be served 
by either of the results last above mentioned. If the reve¬ 
nues of Station WKUL should be reduced, as they cer¬ 
tainly would, by the operation of a competitive station in 
Cullman, Alabama, Station WKUL would necessarily have 
to reduce the amount spent in its operation and accord¬ 
ingly would be forced to reduce either the quality and 
quantity of the program service being rendered by that 
station for the benefit of the listening public within its 
service area. 

7. Since the granting of the above-entitled and num¬ 
bered application obviously would be against the public 
interest in that it would result in either the destruction 
or depreciation of the quality of service rendered by Sta¬ 
ton WKUL or in the discontinuance of the proposed new 
station because of insufficient revenues to cover its cost 
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of operation, and for the other reasons stated above and 
obviously apparent from a consideration of the facts 
and circumstances relating to the above-entitled and num¬ 
bered application, said application should be designated 
for hearing and petitioners should be made respondents 
and be permitted to participate generally in said hearing. 
If the Commission should designate the aforesaid appli¬ 
cation (FCC File No. BP-7086) for hearing and hold a 
hearing thereon, these petitioners would appear either in 
person or by counsel and would present evidence to sup¬ 
port all the allegations herein. In this connection, peti¬ 
tioner here and now offers, in support of this petition, to 
present the testimony of business men on whom WKUL 
depends for advertising and upon whom the proposed new 
station similarly would have to depend, to show 
68 the facts with reference to all the allegations of this 
petition, and in particular to show that there is not 
sufficient available or potential advertising budgets or 
amounts available as revenues to radio stations located 
in Cullman, Alabama, to pay the actual cost of operating 
2 such stations in that city or vicinity. In addition, peti¬ 
tioner proposed and offers to show’ the kind, character 
and quality of the program service being rendered to the 
listening public by Station WKUL which will force the 
Commission to make findings and conclude that Station 
WKUL is doing an extraordinary good broadcasting job 
and giving a fine program service to the listening public 
and is in all ways worthy of being continued, the continu¬ 
ance of which would be made impossible if a second radio 
broadcast station should be operated in Cullman, Alabama, 
provided that station should receive as much as $36,000 
per year of the total available and potential revenues 
which could be secured in the operation of one or more 
radio broadcast stations at Cullman, Alabama. 

8. Petitioners do not claim any legal right to protec¬ 
tion from competition in the broadcasting business, but 
do most emphatically claim the right as well as the duty 
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to file this petition to the end that the listening public 
now dependent upon Station WKUL may not have the 
high quality of program service now received by them 
from Station WKUL depreciated in quality as such service 
necessarily would be if a second radio station should be 
located at Cullman, Alabama, and compete for the revenues 
available and potential to the extent of reducing the reve¬ 
nues hereafter by Station WKUL to amounts or sums 
which would not cover the present cost of operating said 
station, as said competition most assuredly would; but 
petitioners, solely for the protection of the revenues or 
income of Station WKUL for the purpose of continuing 
the present high quality service to its listeners, feel duty 
bound and obligated to bring the foregoing facts to the 
Commission’s attention and to seek opportunity to pre¬ 
sent said facts at a hearing on the above-entitled and 
numbered application. 

WHEREFORE, THE PREMISES CONSIDERED, pe¬ 
titioner respectfully prays the Commission to designate 
the aforesaid application of L. E. Duffy & B. C. Eddins, 
d/b as Voice of Cullman (File No. BP-7086) for public 
hearing and to make these petitioners a respondent so 
as to permit them to participate generally in said 
69 hearing and more particularly so as to enable them 
to show and prove all the facts herein alleged as well 
as such other facts as might be material to any issue 
which the Commission may include in the notice of hearing 
issued with reference to the hearing herein requested. 

Respectfullv submitted, 

HUDSON C. MILLAR, JR., and 
ALEXANDER B. MILLAR, a 
partnership, d/b as CULLMAN 
BROADCASTING COMPANY 
(WKUL) 

• • • * 
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Affidavit 

70 STATE OF ALABAMA ) 

COUNTY OF CULLMAN ) ss. 

Hudson C. Millar, Jr., after first being duly sworn upon 
oath, deposes and says that he is one of the partners 
doing business as Cullman Broadcasting Company in the 
ownership and operation of Radio Station WKUL, Cull¬ 
man, Alabama; that he has read the foregoing PROTEST 
AND PETITION TO DESIGNATE APPLICATION FOR 
HEARING AND MAKE PETITIONER A RESPOND¬ 
ENT; that he personally knows all the facts alleged to be 
true and correct, except such facts as are therein alleged 
on belief and study, and as to these he believes them to be 
true and correct as herein alleged and stated. 

/s/ Hudson C. Millar, Jr. 

Subscribed and sworn to before me this 22nd day of 
August 1949. 

• • • • 

71 RADIO STATION WFMH 

4 ‘The Voice of Cullman” 

Cullman, Alabama 
September 5,1949. 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Sir: 

Reference is made to your letter of August 12,1949, (ref¬ 
erence 6032) in regard to our application for a standard 
broadcast station, file number BP-7086. 

We are placing full responsibility for the application not 
meeting the standards on Dixie Engineering Company who 
prepared the application for us as our consulting engi¬ 
neers. 

We were never advised by them that there was any 
question at all regarding the suitability of the site. 

Since this question has arisen, we have employed an¬ 
other consulting engineer to completely check the engineer- 
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ing formerly submitted and to prepare an amendment jus¬ 
tifying in-so-far as possible, the use of the site specified. 

We filed for AM and FM facilities at approximately the 
same time and in selecting the site we sought one that 
would be the best compromise between AM and FM and 
then when the FM permit was granted, construction was 
begun immediately and completed about August 1 with 
programs beginning August 6. Therefore, if it is at all 
possible, we must use the site specified. 

The amended engineering data should be in the hands 
of the Commission one day this week. 

Trusting the information will be adequate, I am 

Respectfully yours, 

/s/ B. C. Eddins, Partner 
• * • • 

Amendment of Application for New Standard Broadcast 
i Station Construction Permit 

Now come L. E. Duffey & B. C. Eddins d/b as 
The Voice of Cullman, applicants for a new standard 
radio station at Cullman, Alabama on 1300 KC, 1 Kw, 
daytime only, File No. BP-7086, and request that said 
application be amended as follows: 

(1) Substitute the attached Section III, page (1) (Fin¬ 
ancial Qualifications) for said section and page of origi¬ 
nal application. 

(2) Include the attached financial statement of appli¬ 
cant as a new exhibit to said application. 

• • • • 

Respectfully submitted, 

L. E. DUFFEY & B. C. EDDINS 
d/b as The Voice of Cullman 
By /s/ B. C. Eddins, Partner 

SUBSCRIBED and sworn to before me this 9th day of 
September, 1949. 
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Amendment of Financial Data in Application for Standard 
Broadcast Station Construction Permit 

Date filed Sep 13 1949 

• * • • 

74 1. a. Give estimated initial costs of making in¬ 

stallation for which application is made. 

• • • • 

Transmitter proper including tubes §6£00.00 

Antenna system, including antenna-ground system, coup¬ 
ling equipment, transmission line $ 250.00 

Frequency and modulation monitors Freq. Mon.—on 
hand Mod. Mon. — $395.00 

Studio technical equipment, microphones, transcription 
equipment, etc. Reported as part of FM Station 

Acquiring land Reported as part of FM Station 

Acquiring or constructing buildings Reported as part 
of FM Station 

Other items state nature See Note Below $ 750.00 

Total $ 7,595.00 

Give estimated cost of operation for first year AM-FM 
operation $36,000.00 

Give estimated revenues for first year AM-FM oper¬ 
ation $ 48,000.00 

• • # • 

c. The proposed construction is to be financed and 
paid for in the following manner • • * 

See attached financial statement 

• * • • 
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Date filed Sep 13 1949 

RADIO STATION WFMH 
“The Voice of Cullman’* 
Cullman, Alabama 

Balance Sheet — The Voice of Cullman 


July 24,1949 

ASSETS: 

Cash in Bank (Leeth National Bank, Cullman, 

Ala.) ... $ 2,876.57 

Broadcasting apparatus (technical equipment) 13,615.00 
Non-technical broadcast equipment (furniture, 

furnishings, office equipment, etc.) _ 2,085.00 


TOTAL . $18,576.57 

LIABILITIES: 

Accounts payable (current bills due Aug. 1) .. $ 2,770.82 
Balance due Raytheon cn transmitting equip¬ 
ment (due y 2 Aug. 1 and due y 2 Sept. 1). 3,452.00 


TOTAL. $ 6,222.82 

NET WORTH. $12,353.75 


Net worth of partners substantially unchanged from date 
of filing for construction permit, except for $7,500.00 cash 
contributed by each partner and deposited to the credit of 
The Voice of Cullman—said $15,000.00 being represented 
in the construction of WFMH. 

Balance sheets for each partner were filed with the origi¬ 
nal application. , 

• • • • 

102 Received Sep 22 1949 

Federal Communications Commission 

Answer to 

“Protest and Petition to Designate Application 

for Hearing” 

Come now L. E. Duffy and B. C. Eddins, d/b as Voice 
of Cullman, applicants for a new AM broadcasting station 
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at Cullman, Alabama, and for answer to the “ PROTEST 
AND PETITION TO DESIGNATE APPLICATION FOR 
HEARING AND MAKE PETITIONER A RESPOND¬ 
ENT” filed on or about August 25, 1949 by the licensee of 
Radio Station WKUL, Cullman, Alabama, respectfully 
show: 

1. Respondents are without knowledge of, and therefore 
deny, each of the alleged economic facts and purported con¬ 
clusions based thereon of aforesaid document filed by li¬ 
censees of Radio Station WKUL, protestants herein. 

2. Deny that the Federal Communications Commission 
has jurisdiction of any of the matters alleged. 

3. That said document is based on misconceptions of 
the free enterprise system of the United States. As stated 
by Judge Learned Hand “immunity from competition is 
a narcotic, and rivalry is a stimulant to industrial prog¬ 
ress”.* A fortiori that principal applies with particular 
acuteness to the requirements of competition in the market 
place of thought and ideas in a democracy—in short to 
the broadcasting of information and intelligence. 

4. Many of the allegations and claims embraced within 
the four corners of said document are so inconsistent and 
contradictory as to vitiate the entire document; said alle¬ 
gations include such statements as an admission of the ex¬ 
istence of three competing newspapers in the city of 
Cullman, at the same time alleging that protestants have, 
for the strange reason of the adverse affects of competition 
upon them, the exclusive right to operate the only radio 
station in that city. 

5. A petition or protest may be denied by the Federal 
Communications Commission without a hearing where, as 
here, it is clearly without merit and insufficient upon its 
face: WJR v. Federal Communications Commission, 337 
U. S. 265; Pan Americcm-Grace Airways, Inc . v. Civil Aero- 


* United States v. Aluminum Company of America, 148 F. 2nd 
416. 
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nautics Board, IS Law Week 2124, (decided September 12, 
1949). 

WHEREFORE it is respectfully prayed that the afore¬ 
said “PROTEST AND PETITION” be denied. 

Respectfully submitted 
L. E. DUFFY & B. C. EDDINS, d/b as 
VOICE OF CULLMAN 
Cullman, Alabama 
• • • • 

104 File No. BP-7086 

Call Letters W F M U 

United States of America 
FEDERAL COMMUNICATIONS COMMISSION 

Regular Broadcast Station Construction Permit 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made thereunder, and further sub¬ 
ject to the conditions set forth in this permit, authority is 
hereby granted to L. E. DUFFEY AND B. C. EDDINS, 
d/b as 

THE VOICE OF CULLMAN 

to construct a radio transmitting station located and de¬ 
scribed as follows: 

1. Location of transmitter: State Alabama County 
Cullman Citv or town Near Cullman 

• • • • 

2. Location of main studio: State Alabama County 
Cullman City or town Cullman Street and number 206 
Second Avenue, East 

• • • • 

105 The frequency, operating power, and hours of 

operation will be as follows: 

(a) Frequency 1300 kilocycles. 

(b) Power (1) Night.... (2) Day 1 kilowatt 
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• • • • 

Date of required commencement of construction By 
February 21,1950 

Date of required completion of construction August 
21,1950 

Dated this 2lst day of December, 1945 
(SEAL) .... 

By direction of the FEDERAL COMMUNICATIONS 
COMMISSION, 

/s/ T. J. Slowie, Secretary 

• # • • 

108 Memorandum. Opinion and Order 

By the Commission: Commissioners Coy, Chair¬ 
man ; and Walker not participating. 

The Commission has before it a “Protest and Petition”, 
filed August 25, 1948, by Cullman Broadcasting Company, 
licensee of standard broadcast station WKUL, Cullman, 
Alabama, asking that the above-entitled application of 
The Voice of Cullman for a new standard broadcast station 
at Cullman be designated for hearing and that petitioner 
be made a party to the proceeding. On September 22, 
1949, applicant filed an answer to the petition. 

Station WKUL operates on the frequency 1340 kilo¬ 
cycles, with 250 watts power, unlimited time. The facili¬ 
ties sought by the applicant are 1300 kilocycles, with 1 
kilowatt power, daytime only. 

Petitioner does not, of course, claim that there would 
be electrical interference between Station WKUL and the 
proposed station. 1 The contention is rather that the 
granting of the application of The Voice of Cullman 
“would be against the public interest in that it would 
result in either the destruction or depreciation of the 
quality of service rendered by Station WKUL or in the 


1 A study of the application shows that the operation proposed 
would result in no interference to any existing or proposed station. 
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discontinuance of the proposed new station because of in¬ 
sufficient revenues to cover its cost of operation.” To sup¬ 
port its contention, petitioner sets forth data from the 
application as to the estimated cost and income for the 
first year of operation of the proposed station, refers 
to the revenues and expenses of Station WKUL for the 
calendar years 1947 and 1948; and the nine-month period 
March 1 through July 31, 1949, and alleges “as a fact 
that there is not sufficient available or potential revenues 
or income which could be secured by two broadcast sta¬ 
tions located at Cullman, Alabama, to amount to “the 
sum’’ which would have to be taken in or received by 
said two stations if the two of them should merelv be un- 
abled [sic] to receive revenues equal to their operating 
expenses.’ ’ 

Petitioner further alleges that the revenues received in 
the operation of Station WKUL “come almost entirely 
from advertisers who are desirous of reaching listeners 
within the service area of Station WKUL which are the 
sarhe advertisers on which any other broadcast station lo¬ 
cated at Cullman, Alabama would have to depend for reve¬ 
nues to support its operation.” It points out that there 
are three newspapers in Cullman “all of which are 
109 strong competitors for the advertising business or 
appropriations and budgets of said advertisers”, 
sthtes that the “advertisers on whom both stations would 
have to depend almost entirely for revenues will not in¬ 
crease their advertising budgets for radio advertising” 
and concludes that 

if the proposed new station should secure patronage 
from said advertisers, such patronage would come almost 
entirely from the amounts or appropriations now used 
by said advertisers in the purchase of advertising time 
and announcements on Radio Station WKUL. The fact 
is that if a second radio broadcast station should be con¬ 
structed and operated at Cullman, Alabama, as proposed 
in the above-entitled and numbered application, the result 
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would be to divide the listening audience between the two 
stations and the end result would be to depreciate greatly 
the value of Station WKUL as an advertising medium. 
If this should be permitted to happen by the Commis¬ 
sion, it w’ould be absolutely certain to result in either one 
or the other of tw’o things: the revenues of Station WKUL 
■would be reduced so that the total thereof would be sub¬ 
stantially less than the out-of-pocket expense or cost of 
operating said station, or the proposed new station would 
be unable to secure sufficient patronage and revenue to pay 
the cost of operating said proposed station. “Public in¬ 
terest, convenience and necessity’’ would not be served 
by either of the results last above mentioned. If the reve¬ 
nues of Station WKUL should be reduced, as thev cer- 
tainly would, by the operation of a competitive station in 
Cullman, Alabama, Station WKUL would necessarily have 
to reduce the amount spent in its operation and accord¬ 
ingly would be forced to reduce either the quality and 
quantity of the program service being rendered by that 
station for ihe benefit of the listening public within its 
service area. 

Petitioner then states that if a hearing is held on the 
application of The Voice of Cullman it will present “testi¬ 
mony of business men on -whom WKUL depends for adver¬ 
tising” to show “that there is not sufficient available or 
potential advertising budgets or amounts available as reve¬ 
nues to radio stations located in Cullman, Alabama, to pay 
the actual cost of operating two such stations in that city 
or vicinity.” Petitioner also offers to show in a hearing 
that continuance of WKUL’s “fine program service” 
■would be impossible under such conditions. 

Petitioner disclaims 4 4 any legal right to protection from 
competition in the broadcasting business “but states that 
it brings “the foregoing facts to the Commission’s atten¬ 
tion” and seeks “opportunity to present said facts at a 
hearing “solely for the protection of the revenues or in- 
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come of Station WKUL for the purpose of continuing the 
present high quality of service to its listeners.” 

As stated, petitioner makes no claim of electrical in¬ 
terference to Station WKUL from the proposed station. 
Nor is there any contention that, apart from economic 
considerations, it would not be in the public interest to 
grant the application. That WKUL might suffer serious 
financial injury, even to the extent of being destroyed, is 
not in and of itself sufficient reason for denying the appli¬ 
cation. Federal Communications Commission v. Sanders 
Bros. Radio Station , 309 U. S. 470. Arguments similar to 
those made here were made in that case but without avail. 
We may not depart from the holding in that case. Hence, 
we find no merit in the petition. 

110 We find that the applicant is legally, technically, 
financially and otherwise qualified to construct and 
operate the proposed station. Since the proposed oper¬ 
ation would cause no electrical interference to any exist¬ 
ing or proposed station and vrould be in substantial com¬ 
pliance with the Commission’s Rules and Regulations, we 
consider that a grant of the application -would be in the 
public interest, convenience, and necessity. 

Accordingly, IT IS ORDERED, This 21st day of De¬ 
cember, 1949, that the petition of Cullman Broadcasting 
Company, to designate for hearing the above-entitled ap¬ 
plication IS DENIED, and said application IS GRANTED 
subject to the condition that the applicant satisfy legiti¬ 
mate complaints of blanket interference occurring within 
the 250 mv/m contour. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary 

Released: December 27,1949 

• • • • 
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Federal Communications Commission 
Date filed Dec 30 1949 
Office of Secretary 

111 Petition for Rehearing 

TO THE FEDERAL COMMUNICATIONS COM¬ 
MISSION: 

Now come Hudson C. Millar, Jr., and Alexander B. 
Millar, a partnership, d/b as and under the trade name 
of Cullman Broadcasting Company, and by its attorneys, 
respectfully show unto this honorable Commission the 
following: 

1. On August 25, 1949 petitioners filed a “Protest and 
Petition to Designate Application For Hearing and Make 
Peitioner a Respondent” in the above-entitled and num¬ 
bered cause. Said Protest and Petition set out and con¬ 
tained allegations of fact which petitioners now reiterate. 
The aforesaid Protest and Petition hereby is incorporated 
in this petition by reference and asked to be taken as 
part of this Petition For Rehearing as fully and effec¬ 
tively as if said Protest and Petition to Designate Appli¬ 
cation For Hearing and Make Petitioner a Respondent 
had been copied in full and set forth herein. 

2. The Commission made and adopted a “Memorandum 
Opinion and Order” on December 21, 1949 by which the 
Commission (a) denied petitioners’ Protest and Petition 
to Designate Application For Hearing and Make Peti¬ 
tioner a Respondent, and (b) granted the application of 
L. E. Duffev and B. C. Eddins, d/b as The Voice of Cull¬ 
man (File No. BP-7086), thereby authorizing said appli¬ 
cants to construct and operate a new standard radio 
broadcast station at or in the immediate vicinity of Cull¬ 
man, Alabama. 

3. In its Memorandum Opinion and Order aforesaid, 
the Commission cited and relied solely and exclusively 
on the opinion of the United States Supreme Court in 
Federal Communications Commission v. Sanders Bros. 
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Radio Station, 309 U. S. 470, 84 L. Ed. 869. The Com¬ 
mission’s action in so relying upon that opinion or 
112 decision, in view of the facts and circumstances in¬ 
volved in the instant case, was a complete and total 
departure from the plain meaning, import and holding in 
the opinion cited. 

In the opinion cited, the Supreme Court held that under 
the provisions of Section 402(b)(2) the licensee of an ex¬ 
isting station had the right to appeal and that the respond¬ 
ent in that appeal (Sanders Bros.) “had the requisite 
standing to appeal and to raise, in the court below, any 
relevant question of law in respect of the order of the 
Commission.” Moreover, a hearing was held and Sanders 
Bros, w’as permitted to intervene and participate in the 
hearing before a Commission Examiner. In that hearing 
evidence w’as adduced on the question of whether or not 
there vras sufficient potential advertising in the area in¬ 
volved to make possible the continued supplying of high- 
type service to the public, and the Commission made find¬ 
ings of fact on the evidence so adduced. In the instant case 
the Commission has denied petitioners any opportunity 
to present evidence on this question, although it has here¬ 
tofore offered to do so and now reiterates its offer to pre¬ 
sent such evidence if permitted to do so. Petitioners fur¬ 
ther reiterate the statement in the above mentioned Peti¬ 
tion and Protest filed August 25, 1949 that there is in¬ 
sufficient available advertising support to make possible 
the continued operation of petitioners’ station WKUL 
when rendering the same high-class service it now and 
has heretofore rendered for the benefit of the listening 
public if the advertising support which is available should 
be divided between two stations and more particularly if 
the station authorized by the Commission in granting the 
above entitled and numbered application should take 
enough such available revenue to pay the estimated cost 
of operating said second station as alleged by applicants. 

4. In its Memorandum Opinion and Order the Com¬ 
mission stated that “We find that the applicant is legally, 
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technically, financially and otherwise qualified to construct 
and operate the proposed station. Since the proposed 
operation would cause no electrical interference to any 
existing or proposed station and would be in substantial 
compliance with the Commission’s Rules and Regulations, 
we consider that a grant of the application would be in 
the public interest, convenience and necessity.” This 
statement is based solely and only on ex parte representa¬ 
tion set out in the application. The Commission has re¬ 
quired that applicants show they are not only financially 
able and qualified to construct a new radio broadcast sta¬ 
tion, but to show they are financially able and quali- 
113 fied to operate the station for a period of time after 
completing the construction thereof. The existing 
facts with reference to the applicants in the above entitled 
and numbered application are that said applicants are less 
financially able to carry out construction and operation of 
the station proposed in the above entitled and numbered 
application than they were at the time it was filed, and 
more particularly said applicants are less able to carry 
on the operation of the proposed station. The recitations 
set out in the above entitled and numbered application, 
even if accepted as correct arguendo, the Commission could 
not possibly find that the applicants were financially able 
to carry out the construction and operation of the proposed 
new radio broadcast station. As shown by the Commis¬ 
sion’s Memorandum Opinion and Order dated December 
21, 1949, the Commission did not even attempt to make 
findings of fact to support the conclusions quoted above 
from said Opinion. The Commission ignored the allega¬ 
tions of fact set out in petitioners’ Protest and Petition 
filed August 25, 1949, referred to above. All this consti¬ 
tutes arbitrary and capricious action by the Commission. 
In addition, the Commission made no attempt whatever 
to make findings of fact to support the conclusions it ar¬ 
rived at, quoted above, and therefore said conclusions are 
not supported by findings of fact and no reference to any 
facts are contained therein. In the above quoted con- 
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elusions from the Commission’s Opinion, it will be noted 
that the paragraph begins with the words, “We find” and 
then immediately proceeds to state conclusions and no find¬ 
ings of fact whatsoever. 

5. As pointed out above, the Commission clearly ignored 
the law and in particular ignored the legal principles set 
out in the very case the Commission cited as reliance for 
its action in denying petitioners’ Protest and Petition. In 
that Protest and Petition, petitioners disclaimed any legal 
right to protection from competition or any legal right 
to object to competition as such. Its petition made clear 
the facts which show that there is insufficient advertising 
revenue available to pay the actual costs involved in the 
operation of petitioners’ station and the station applied 
for in the above entitled and numbered application, and 
that it relied solely upon those facts to show the adverse 
effect which would result to the listening public. In the 
Sanders Bros, case, the Supreme Court Opinion, after hold¬ 
ing that “Plainly it is not the purpose of the Act to pro¬ 
tect a licensee against competition but to protect the 
114 public. Congress intended to leave competition in 
the business of broadcasting where it found it, to 
permit a licensee who was not interfering electrically with 
other broadcasters to survive or succumb according to his 
ability to make his programs attractive to the public,” 
(309 U. S. 475, 84 L. Ed. 874), pointedly stated and 
held: 

This is not to say that the question of competition be¬ 
tween a proposed station and one operating under an exist¬ 
ing license is to be entirely disregarded by the Commis¬ 
sion, and, indeed, the Commission’s practice shows that it 
does not disregard that question. It may have a vital 
and important bearing upon the ability of the applicant 
adequately to serve his public; it may indicate that both 
stations,—the existing and the proposed—will go under, 
with the result that a portion of the listening public will 
be left without adequate service; it may indicate that, by 
a division of the field, both stations will be compelled to 
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render inadequate service. These matters, however, are 
distinct from the consideration that, if a license be granted, 
competition between the licensee and any other existing 
station may cause economic loss to the latter. If such 
economic loss were a valid reason for refusing a license 
this would mean that the Commission’s function is to grant 
a monopoly in the field of broadcasting, a result which the 
Act itself expressly negatives, which Congress would not 
have contemplated without granting the Commission pow¬ 
ers of control over the rates, programs, and other activi¬ 
ties of the business of broadcasting. (309 U. S. 475, 476; 
84 L. Ed. 874, 875.) 

The Court followed by stating that “We conclude that 
economic injury to an existing station is not a separate 
and independent element to be taken into consideration 
by the Commission in determining whether it shall grant 
or withhold a license.” As petitioners have disclaimed 
any legal right to object on the ground of competition to 
it or on the ground that applicants-petitioners would be 
directly financially injured, that language and holding is 
wholly inapplicable to the position taken by these peti¬ 
tioners. Petitioners have heretofore in their Protest and 
Petition referred to above (filed August 25, 1949) made it 
clear that they objected because there is insufficient adver¬ 
tising revenue available in the area to support two sta¬ 
tions and that as a consequence the quality of program 
service which petitioners have been and are providing 
for the benefit of the listening public would be greatly 
diminished. This is wholly sufficient under the Sanders 
Bros . case to support the legal right of petitioners to in¬ 
tervene and adduce evidence in support of its position. 
Moreover, in that very Opinion the Court made it clear, 
as pointed out above, that even on the basis of alleged 
competition, petitioners would be legally able to sus¬ 
tain their right to appeal. It should be clear to 
115 the Commission that if petitioners have the legal 
right to appeal, and this is so clear that no question 
can be raised contrarywise, petitioners have the legal 
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right to be heard before the Commission in support of its 
position and have opportunity afforded them to produce 
evidence on the issues and questions raised by it which the 
Supreme Court of the United States has held are proper 
for consideration by the Commission. In the Sanford 
[sic] Bros, case it was held: 

An important element of public interest and convenience 
affecting the issue of a license is the ability of the li¬ 
censee to render the best practicable service to the com¬ 
munity reached by his broadcasts. That such ability may 
be assured the Act contemplates inquiry by the Commis¬ 
sion, inter alia, into an applicant’s financial qualifications 
to operate the proposed station. 

The Commission has held in innumerable cases that it 
wa^ proper to show the available commercial support or 
available revenue to pay for and make possible the oper¬ 
ation of a proposed new radio broadcast station. It is ele¬ 
mentary that the ability of an applicant to secure revenue 
foi 1 the support of his proposed new broadcast station goes 
to the very heart of the financial ability of the applicant 
to construct and operate such a station. It cannot be gain¬ 
said that the finances presently held or available to an 
applicant are no more important than the revenues such 
an applicant could secure if authorized to construct and 
operate a station, and the Commission has held this in 
effect in case after case and should follow its own long 
line of precedents in the instant proceeding, by holding a 
hearing on the above entitled and numbered application 
and ascertaining the facts as to the financial ability of 
the applicants to construct and operate the station pro¬ 
posed in the above entitled and numbered application and 
not merelv state conclusions on the basis of nothing more 
than exparte representations contained in the application 
in question. 

Questions of law naturally arise from the facts in any 
given case. Petitioners here reiterate their allegations as 
set out in their Protest and Petition referred to above 
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which was filed August 25, 1949; state that if a hearing 
was held the Commission would be forced to make find¬ 
ings of fact from which it would be impossible to conclude 
that the applicants in the above entitled and numbered 
applications are financially able to carry out the 
116 construction and operation of the station for which 
they applied. 

6. Petitioners agreed in their Protest and Petition filed 
August 25, 1949 to attend and participate in the hearing 
requested and, as pointed out in the Commission’s own 
Memorandum Opinion and Order, to offer evidence to sup¬ 
port the allegations set out in said Protest and Petition. 
Petitioners now and here reiterate their offer to partici¬ 
pate in such hearing and to produce in evidence facts to 
support the allegations set out in their Protest and Peti¬ 
tion to Designate Application For Hearing and Make 
Petitioner a Respondent filed August 25,1949. 

WHEREFORE, THE PREMISES CONSIDERED, 
petitioners respectfully pray the Commission to grant a 
rehearing on the above entitled and numbered application 
(File No. BP-7086); to designate said application for hear¬ 
ing; to make petitioners respondents or permit petitioners 
to intervene and participate generally in said hearing, and, 
pending disposition and action on this petition, to issue 
an order postponing the effective date of the Commission’s 
Order of December 21, 1949 granting the above entitled 
and numbered application (File No. BP-7086). Petitioners 
also pray the Commission to set aside its order of Decem¬ 
ber 21, 1949 granting said application, and they pray for 
such other and further relief as may be meet and proper. 

And as in duty bound will ever pray, etc. 

Respectfully submitted, 

HUDSON C. MILLAR, JR. and 
ALEXANDER B. MILLAR, a 
partnership, d/b as CULLMAN 
BROADCASTING COMPANY 
(WKUL) 
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119 1 Federal Communications Commission 

Date filed Jan 9 1950 
Office of Secretary 

Answer to “Petition for Re-hearing” 

For answer to petitioners’ request for re-hearing, L. E. 
DUFFY and B. C. EDDINS, d/b as the VOICE OF 
CULLMAN, by and through their attorneys, respectfully 
show : 

1. The said petition is a mere argumentative repeti¬ 
tion of the “Protest and Petition” which the Commission 
has already held contains “no merit”. 

2. The allegation that VOICE OF CULLMAN, per¬ 
mittees in application No. BP-7086, are “less financially 
able to carry out construction . . . than they were at the 
time it was filed” is, on the Commission’s own records, 
completely wrong—inasmuch as the station is fully con¬ 
structed. 

WHEREFORE, it is respectfully prayed that said peti¬ 
tion be denied. 

Respectfully submitted, 

L. E. DUFFY & B. C. EDDINS, 
d/b as VOICE OF CULLMAN 

• • • • 

120 Memorandum Opinion and Order 

By the Commission: Commissioners Walker and Hyde 
not participating; Commissioner Jones concurring in 
part. 

The Commission has before it a petition for rehearing 
filed December 30, 1949, by Cullman Broadcasting Com¬ 
pany, licensee of standard broadcast station WKUL, Cull¬ 
man, Alabama, directed against the Commission’s Memo¬ 
randum Opinion and Order of December 21, 1949, which 
granted the above-entitled application of the Voice of 
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Cullman for a new standard broadcast station at Cullman, 
Alabama, and denied an earlier petition by Cullman Broad¬ 
casting Company requesting that the said application be 
designated for hearing and that petitioner be made a party 
respondent. The instant petition requests that the grant 
of the above-entitled application be set aside; that the 
application be designated for hearing with petitioner a 
party respondent; and that, pending action on this peti¬ 
tion, the effectiveness of the Commission’s Order of De¬ 
cember 21, 1949, be stayed. An answer to the instant peti¬ 
tion was filed January 9, 1950, by the Voice of Cullman. 

Station WKUL operates on the frequency 1340 kc, with 
250 watts power, unlimited time. The facilities sought by 
the applicant and granted by the Commission are 1300 
kc, with 1 kw power, daytime only. Since the two stations 
are 40 kc removed, under the Commission’s Standards of 
Good Engineering Practice there is no mutual electrical 
interference between them and petitioner makes no such 
claim. 

Both the original and the instant petition are based upon 
a claim that the operation of the station proposed by the 
Voice of Cullman will not serve the public interest for the 
reason that there are insufficient advertising revenues 
available to radio stations located in Cullman to support 
both WKUL and the proposed station. The specific alle¬ 
gations in the earlier petition are set forth in some detail 
in our Memorandum Opinion and Order of December 21, 
1949, in which we found that the petition was without 
merit in the light of the principles set out in the decision 
of the Supreme Court in the case of Federal Commumca- 
tions Commission v. Sanders Bros. Radio Station, 309 U. 
S. 470. 

In addition to reiterating its earlier allegations, peti¬ 
tioner now asserts that the Voice of Cullman is not finan¬ 
cially qualified to construct and operate the proposed sta¬ 
tion, and that “if a hearing was held the Commission 
would be forced to make findings of fact from which it 
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would be impossible to conclude that the applicants 
121 [ . . . are financially able to carry out the construction 

and operation of the station”. Petitioner likewise 
attacks the Commission’s Memorandum Opinion and Order 
of December 21, 1949, on the grounds that the Commis¬ 
sion’s conclusions that the applicant was qualified to con¬ 
struct and operate the station and that a grant would 
serVe public interest were based upon ex parte representa¬ 
tions in the application; that no findings of fact were made 
to support the conclusions; that petitioner’s allegations 
of fact were ignored; and, finally, that under the Sanders 
Bros, case petitioner is entitled to a hearing as a matter 
of right. 

We turn first to the contention that petitioner is en¬ 
titled to a hearing as a matter of right. In our opinion, 
petitioner has misconstrued the Sand-ers Bros, case upon 
which it bases this claim. In that case, the Supreme Court 
held that economic injury to an existing station resulting 
from the establishment of a new station in the same com¬ 
munity was sufficient upon which to predicate a standing 
to appeal under Section 402(a)(2) of the Communications 
Act which confers a right to appeal upon a “person ag¬ 
grieved or whose interests are adversely affected.” The 
Court, however, expressly held that the licensee is not 
entitled to protection against competition, that such licen¬ 
see cannot resist the grant of a license to another on the 
ground that the resulting competition may work economic 
injury to it, and that the Commission is not required to 
make findings as to any such economic injury. The only 
function which such licensee can perform is to bring to 
the attention of the Commission, or the appellate court, 
any errors of law committed by the Commission in grant¬ 
ing the application complained of. 

The claim to a hearing which petitioner asserts as a 
matter of right would be analagous to that of an existing 
station which will receive interference within its normally 
protected contour from a proposed station. The right to 
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a hearing in that situation was established in the case of 
Federal Communications Commission v. National Broad¬ 
casting Company, Inc. (KOA)., et al., 319 U. S. 239, de¬ 
cided three years after the Sanders Bros. case. The 
Court’s decision in the KOA case makes it clear that a 
right to appeal does not in and of itself involve a prior 
right to a hearing before the Commission. In the KOA 
case, as in the Sanders Bros, case, the right to appeal 
rested upon Section 402(b) of the Act but the right to a 
hearing rested upon Section 312(b) which, the Court held, 
required a hearing where the license of a station will be 
indirectly modified by subjecting it to interference within 
its normally protected contour. 

In the KOA case, the existing station was protecting a 
qualified right, accorded it by statute and the Commission’s 
Rules, not to be subjected to interference, and the fact of 
that interference was a factor which the Commission was 
required to take into consideration in its final determina¬ 
tion whether the proposed new station would be estab¬ 
lished. In the Sanders Bros, case, the existing station had 
no right of its own to protect; the fact of economic injury 
to it was not a factor in the Commission’s determination, 
and the existing station had standing before the Commis¬ 
sion and the courts only to show any errors of law that 
may have been committed by the Commission. 

Petitioner claims that the Sanders Bros, case confers on 
it a right to intervene in the proceedings on the 
122 Voice of Cullman application and adduce evidence 
at a hearing, because petitioner has not merely al¬ 
leged a claim of injury to its private interests as the 
result of competition, but has also claimed that injury 
would result to the public interest if the Cullman applica¬ 
tion is granted, by reason of the alleged lack of sufficient 
advertising revenue available in the area to support two 
stations. In urging this claim, petitioner relies on the 
statement in the Sanders Bros, case that the question of 
competition between a proposed station and one operating 
under existing license is not to be entirely disregarded by 
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the Commission. 1 But, consideration of a claim that par¬ 
ticular facts raise an issue relating to the public interest 
does not mean that in every case where such a claim is 
made, a hearing follows as a matter of course. While it 
was recognized by the Supreme Court that facts bearing 
on specific competitive situations might, in the particular 
circumstances, raise questions relating to the public in¬ 
terest which could be given consideration by the Commis¬ 
sion, the very language of the Court in the passage cited 
shows that the Court did not intend to confer an oppor¬ 
tunity for hearing, as a matter of right on all existing 
licensees seeking to prevent the grant of a license to a 
station which would be in competition with them, who 
couch their claim to a hearing in terms of the public in¬ 
terest. 

It is obvious enough from what the Supreme Court had 
to say that the interest that an existing licensee was as¬ 
serting in claiming that injury to the public would result 
from competition was the interest of the public at large in 
receiving adequate radio service. Therefore, whether a 


1 The passage from the Sanders Bros, case thus relied on by peti¬ 
tioner is as follows: “This is not to say that the question of com¬ 
petition between a proposed station and one operating under an ex¬ 
isting license is to be entirely disregarded by the Commission, and, 
indeed, the Commission’s practice shows that it does not disregard 
that question. It may have a vital and important bearing upon the 
ability of the applicant adequately to serve his public; it may indi¬ 
cate that both stations,—the existing and the proposed—will go 
under, with the result that a portion of the listening public will be 
left without adequate service; it may indicate that, by a division 
of the field, both stations will be compelled to render inadequate 
service. These matters, however, are distinct from the considera¬ 
tion that, if a license be granted, competition between the licensee 
and any other existing station may cause economic loss to the latter. 
If such economic loss were a valid reason for refusing a license 
this would mean that the Commission’s function is to grant a 
monopoly in the field of broadcasting, a result which the Act itself 
exnressly negatives, which Congress would not have contemplated 
without granting the Commission powers of control over the rates, 
programs, and other activities of the business of broadcasting.” 
(309 U. S. 475, 476; 84 L. Ed. 874, 875). 
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hearing is justified on the claims made in a particular 
case, would depend on the merit of the claims, rather than 
the identity of the person asserting them. The Commis¬ 
sion therefore must look at the facts presented in such a 
case to determine if it should set aside a grant and hold 
a hearing. Once the Commission has made its decision, 
the issue thereafter presented is whether the Commission 
properly exercised its discretion in applying the standard 
of the public interest to the particular facts alleged 
123 in deciding whether or not a hearing should be held 
on these facts. The Sanders Bros . decision also 
makes it clear that the existing licensee is entitled to have 
the question of whether there has been an abuse of dis¬ 
cretion by the Commission in the disposition of its petition 
for a hearing reviewed by the Court. But there can be no 
doubt at all, since the decision of the Supreme Court in 
Federal Communications Commission v. WJR, The Good- 
Will Station, Inc., 337 U. S. 265, that the decision of 
whether the facts alleged in the petition warrant the hold¬ 
ing of a hearing may be made by the Commission on the 
pleadings presented. 

Since petitioner is not entitled to a hearing as a matter 
of right, we must examine its pleadings to determine 
whether it has alleged any error of law which has been 
committed by the Commission. At the outset, petitioner 
complains that while the Commission made a determina¬ 
tion that the applicant is legally, technically and financially 
qualified to construct a station and that a grant of its ap¬ 
plication would serve public interest, convenience and 
necessity, such determination was based upon ex parte 
representations contained in the application. In effect, 
this is merely a restatement of the argument already 
made that a hearing is required in this case as a matter 
of law. The argument completely overlooks the proce¬ 
dural scheme which is provided for by the statute for 
action on applications. 

The Communications Act does not require the Commis¬ 
sion to hold a hearing before granting an application. 
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On the contrary, Section 309(a) specifically authorizes the 
Commission to grant an application without a hearing if 
the Commission is able to determine from an examination 
of the application that public interest, convenience or nec¬ 
essity would be served thereby. 2 A hearing is required 
only if such a determination cannot be made from an ex¬ 
amination of the application. It is obvious that this ini¬ 
tial determination is to be made by the Commission from 
an examination of the application—i.e., from the ex parte 
representations made in the application. If the Commis¬ 
sion reaches an erroneous conclusion in this process, any 
person aggrieved or whose interests are adversely affected 
by such action is free to file an appropriate pleading with 
the Commission requesting a hearing. If the pleading lays 
bare errors of law or makes out a substantial showing that 
the public interest would not be served by a grant, a hear¬ 
ing is required. If the pleading makes no such 
124 showing, then a hearing is not required. 8 

In the light of these considerations, we turn now 


2 It is significant that in recent years several efforts have been 
made to have Congress amend the Communications Act so as to re¬ 
quire by statutory mandate that a hearing be held whenever an 
existing station would be affected by the authorization of a new sta¬ 
tion. H. R. 5497 (77th Congress), S. 814 (78th Congress), S. 1333 
(80th Congress), S. 816 (80th Congress), H. R. 3595 (80th Con¬ 
gress). To date Congress has refused to adopt such an amend¬ 
ment. The netitioner by its instant petition in effect is requesting 
the Comm.’-**'on to adopt such procedure as though Congress had in 
fact amended the Communications Act. 

3 In evaluating petitioner’s argument, it is worth noting that 
when the Commission does order a hearing, either on its own motion 
or as a result of an appropriate pleading, the notice of hearing does 
not include all of the factors defined by the statutory standards. 
Onlv these issues are included as to which the Commission is not 
satisfied from an examination of the application. As to the matters 
whVh are adequately covered by the application, no issue is included 
in the notieo of hearing. Thus, even in hearing cases a determina- 
♦^n is frecni«ntlv made on the basis of ear parte representations in 
the application as to some of the findings which the Commission is 
required to make. 
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to an examination of the petitions in this proceeding to 
determine whether petitioner has shown in these pleadings 
wherein the Commission erred in determining from an 
examination of the application that the applicant is legally, 
technically and financially qualified and that a grant of 
the application would serve public interest, convenience and 
necessity. For the purposes of this opinion we assume 
and find as basic facts, certain facts which are set out in 
the Voice of Cullman application and which are not dis¬ 
puted by petitioner, and also facts as to the extent of ad¬ 
vertising revenues in Cullman, Alabama, which are alleged 
in the instant petition. We believe that the extent to 
which it is possible to infer ultimate facts and conclusions 
which are more than speculative from these basic facts, 
which are assumed and found in this opinion, is clearly 
set out in our discussion below. 

The specific contentions that petitioner makes are that 
the Voice of Cullman is not financially qualified and that 
the public interest would not be served by the operation 
of its proposed station because of its possible effect on the 
operation of petitioner’s station. As will be shown more 
fully later on, these are statements of legal conclusions 
which are not substantially supported by the specific alle¬ 
gations of fact in an unspeculative fashion. In urging the 
conclusion that the Voice of Cullman is not financially 
qualified, petitioner starts from the settled requirement 
that applicants must show “they are not only financially 
able and qualified to construct a new radio station, but to 
show they are financially able and qualified to operate the 
station for a period of time after completing the construc¬ 
tion thereof.” Petitioner alleges, in an effort to show that 
the Voice of Cullman cannot meet this requirement, that 
the largest annual advertising revenue petitioner has been 
able to obtain for station WKUL has been only $57,849.75; 
that the amount spent on radio advertising in Cullman 
cannot be expanded to $82,235.92 which would be the 
amount necessary to cover the operating expenses of 
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WKUL, which in 1948 were $46,235.92, and of the pro¬ 
posed station which the applicant estimated would be 
$36,000. 

We cannot agree that these facts support a conclusion 
that the Voice of Cullman is not financially qualified. As 
shown in its application, as of July 24, 1949, the Voice 
of Cullman had a net worth of $12,354 and was 
125 proposing to construct a station which would cost 
$7,595. 4 It anticipated that combined AM-FM an¬ 
nual operating expense would be $36,000 and annual rev¬ 
enues $48,000. Moreover, the partners in the Voice of 
Cullman had a combined net worth, exclusive of their in¬ 
terest in the partnership, of approximately $56,000 and 
were prepared to contribute additional funds as needed. 
The applicant also had a line of bank credit in the amount 
of $15,000. Petitioner has not questioned the accuracy of 
any of these figures. It has alleged that “the existing 
facts . . . are that applicants are less financially able to 
carry out construction and operation of the station pro¬ 
posed . . . than they were at the time [the application] 
was filed,’’ but no facts are pleaded as to the manner or 
extent of the decline in the applicant’s financial position. 
On the basis of the figures submitted by the applicant and 
uncontroverted by petitioner, the Voice of Cullman could 
construct its station and operate it for at least 6 months, 
if not longer, without any revenues whatever. Moreover, 
petitioner itself has shown that there are advertising rev¬ 
enues available in Cullman more than sufficient to support 
at least one broadcast station. Granting that the revenues 
may not support two stations indefinitely we will not spec¬ 
ulate as to which station may ultimately go under. We 
do find, however, that the Voice of Cullman had sufficient 
resources to construct and to operate for a sufficient time 
to give it a reasonable opportunity to develop adequate 


* Exclusive of land and buildings already owned and used in con¬ 
nection with applicant's FM station. 
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revenues either through new business, or by competition 
for existing business. This is clearly a sufficient showing 
of financial qualifications. 5 

In support of its claim that the operation of a new sta¬ 
tion at Cullman, Alabama, will not serve the public interest 
petitioner alleges that “there is not sufficient available or 
potential advertising budgets or amount available as rev¬ 
enues to radio stations located in Cullman, Alabama, to 
pay the actual cost of operating two such stations in that 
city or vicinity”; that the establishment of a new station 
will result in either (1) destruction of WKUL or “depre¬ 
ciation of the quality” of its service or (2) in the discon¬ 
tinuance of the proposed new station because of insuffi¬ 
cient revenue. Again petitioner’s conclusion is not sup¬ 
ported by its facts. The public interest strongly favors 
competition in the broadcast industry. The whole scheme 
of regulation embodied in the Communications Act of 1934 
is based upon the proposition that the governmental poli¬ 
cies appropriate to the areas of free competition rather 
than those applicable in the public utility and common 
carrier fields will achieve the most satisfactory utilization 
of our available broadcast spectrum. This was explicitly 
recognized by the Court in the Sanders Bros. case. 
126 In particular, the Court said at 309 U. S. 475: 

“Plainly it is not the purpose of the Act to pro¬ 
tect a licensee against competition but to protect the 
public. Congress intended to leave competition in the bus¬ 
iness of broadcasting where it found it, to permit a licen¬ 
see who was not interfering electrically with other broad¬ 
casters to survive or succumb according to his ability to 
make his programs attractive to the public.” 

Petitioner attempts to circumvent the recognized pur- 


s The Voice of Cullman’s financial qualifications have been consid¬ 
ered as of the date of our grant of its application. Since then, on 
January 12, 1950, it submitted an application for station license 
showing that it had successfully constructed its station and then 
had a net worth of $9,852.20. 
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pose of the Act by equating private with public interest. 
It argues that the establishment of another broadcast sta¬ 
tion in Cullman will cause WKUL’s program service to 
deteriorate and thus the public interest will suffer. But 
this obviously does not follow since the public will be en¬ 
joying not only petitioner’s service but a new service. 
What the public may lose at one point it will gain at 
another. 

Similarly the public interest is not concerned with the 
possibility that the new station or WKUL may be forced 
to cease operation because of inadequate revenues. The 
likelihood and even the certainty of some business failures 
is the price of competition. Congress in determining that 
the broadcast industry should be competitive has decided 
that that price is not too high considering the benefits 
which flow therefrom. 

We are forced to conclude from a careful consideration 
of the pleadings in this proceeding that despite protesta¬ 
tions to the contrary, petitioner is seeking a hearing for 
the purpose of showing that it is entitled to be protected 
against competition; this claim runs squarely against the 
Supreme Court’s holding in the Sanders Bros. case. On 
the basis of petitioner’s own statements there is more than 
sufficient revenue for at least one station to operate profit¬ 
ably in Cullman, even if no additional revenue results from 
the operation of the second station. If the new applicant 
does not succeed in getting enough of the available busi¬ 
ness to survive, it will go under. If in the competitive 
struggle the new applicant attracts enough business to 
survive and petitioner is unsuccessful in its efforts and 
has to turn in its license, this is what competition means— 
petitioner is not protected aganst this risk. It is the judg¬ 
ment of Congress that the competition between stations to 
survive furnishes the best incentive to render the best 
possible service. 

We do not believe that the results of establishing two 
stations in an area which at the time can allegedly support 
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only one can be foreseen. One station may rapidly drive 
the other out of business; both stations may survive either 
by attracting sufficient additional revenue or by re¬ 
ducing expenses without necessarily degrading their 
program service since quality of program service cannot 
be measured by cost alone; one or both stations may be 
content to operate at a loss either permanently or until 
the business situation permits the development of addi¬ 
tional revenues. The possibilities are numerous, and since 
they lie in the future and stem from the interaction of in¬ 
dividual purposes, energies, perseverance, and resource¬ 
fulness in a dynamic situation over a period of time, the 
ultimate results, and even more the effect of any particu¬ 
lar result upon the service rendered the public can- 
127 not be predicated. Detailed information of the pres¬ 
ent business situation obtained at a hearing would 
not make prediction substantially more possible. 

Moreover, assuming the worst possible results arose 
from the establishment of the new station, the situation 
would be self-correcting and injury to the public, if any, 
would be of short duration. If either station by reason 
of lack of revenue becomes unable to discharge its respon¬ 
sibility of providing a program service in the public in¬ 
terest, that station will likewise be unable to secure a re¬ 
newal of license and must leave the field clear for the 
other station. If both stations should cease operations, 
the way would then be open for the establishment of a new 
station for which, in the instant case by petitioner’s own 
figures, there would be adequate support. 

Thus against speculative and at the most temporary in¬ 
jury to the public interest as a result of competition we 
must weigh the very real and permanent injury to the 
public which would result from restriction of competition 
within a regulatory scheme designed for a competitive in¬ 
dustry and without the safeguards which are necessary 
where government seeks to guarantee to any business en¬ 
terprise greater security than it can obtain by its own 
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competitive ability. With these considerations in mind, 
the Commssion has determined that, as a matter of policy, 
the possible effects of competition will be disregarded in 
passing upon applications for new broadcast stations. We 
here reaffirm that determination. 

Since petitioner has not attacked the Voice of Cullman’s 
legal, technical, or other qualifications and has not alleged 
that from an engineering standpoint the grant of its ap¬ 
plication will not serve public interest, we deem it unnec¬ 
essary to make further findings with respect to those 
matters. 

Accordingly, IT IS ORDERED, this 21st day of March, 
1950, that the said petition for rehearing filed by Cullman 
Broadcasting Company is in all respects DENIED. 

FEDERAL COMMUNICATIONS COMMISSION* 

T. J. Slowie 

Secretary 

•Commissioner Jones concurring in part. (See #47520, 
attached) 

Released: March 27,1950 

Concurring statement of Commissioner Jones: 

128 I do not think that Cullman Broadcasting Com¬ 
pany’s petition pleads facts which entitle it to a 
hearing to showr that public interest, convenience and nec¬ 
essity will not be served by a grant of the Voice of Cull¬ 
man application. I therefore concur in the decision of the 
majority that petitioner is not entitled to a hearing in the 
instant case. 

The Scmders case held that the Commission need not 
consider the impact of competition upon the private finan¬ 
cial well being of an existing radio facility when the Com¬ 
mission grants another radio facility in the same com¬ 
munity. The Sanders case did not hold, however, that the 
Commission may disregard the impact of additional radio 
facilities which would cause Cullman to operate below the 
low water mark of the public interest, convenience or nec¬ 
essity requirements of the Communications Act. If when 
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new facilities are granted by the Commission to a particu¬ 
lar community the ability of an existing licensee to operate 
in “the public interest, convenience and necessity” is im¬ 
paired, then an entirely different problem is presented. 
The Supreme Court said in the Sounders case that: “This 
is not to say that the question of competition between a 
proposed station and one operating under an existing li¬ 
cense is to be entirely disregarded by the Commission, and, 
indeed, the Commission’s practice shows that it does not 
disregard that question. It may have a vital and impor¬ 
tant bearing upon the ability of the applicant adequately 
to serve his public; it may indicate that both stations,— 
the existing and the proposed—will go under, with the 
result that a portion of the listening public will be left 
without adequate service; it may indicate that, by a divi¬ 
sion of the field, both stations will be compelled to render 
inadequate service.” 

The effect of the Commission’s rationale would be to 
permit competition to drive the service to which the public 
is entitled below the low water mark permitted by the 
Communications Act. If petitioner had pleaded sufficient 
facts to show that the service rendered by both houses 
would be pulled down below the low water mark required 
by the Act, I would grant a hearing. 

According to the majority, the public, after the second 
station has been established, would decide whether or not it 
wished to support the second station as well as the first. 
That is a decision I think we are forced to make before 
the second grant is made when we have a petition before 
us properly pleading facts alleging that the public could 
not support two stations. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,598 


Hudson C. Millar, Jr., and Alexander B. Millar, doing 
business as Cullman Broadcasting Company, Cullman, 
Alabama, Appellants, 


v. 

Federal Communications Commission, Appellee. 
L. E. Duffey and B. C. Eddins, doing business as 
The Voice of Cullman, Intervenor. 


Appeal from a Memorandum Opinion and Order of the 
Federal Communications Commission 


BRIEF FOR INTERVENORS 


COUNTER-STATEMENT OF THE CASE 

Since the appellants’ statement of the case does not set 
forth all the facts material to the consideration of the ques¬ 
tion involved, and the last paragraphs thereof contain con¬ 
clusions and argument, it is deemed necessary to re-state 
the facts. 

Appellants are the licensees of standard radio broadcast 
Station WKUL located at Cullman, Alabama, operating 
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on the frequency 1340 kilocycles, with 250 watts power, un¬ 
limited time. 

On January 24,1949, L. E. Duffey and B. C. Eddins, doing 
business as The Voice of Cullman, intervenors herein, filed 
companion applications for a new frequency modulation 
(FM) radio station and a new standard (AM) radio station 
at Cullman, Alabama (App. 9, 13, 15, 17, 30), the latter 
application requesting the use of 910 kilocycles, 500 watts 
power to operate in the day-time only (App. 10). 

On May 18, 1949, the AM application was designated for 
hearing in a proceeding with an application requesting the 
same frequency for Oneonta, Alabama (App. 18). 

On July 1,1949, the Commission entered an order remov¬ 
ing intervenors ’ application from hearing on the basis of a 
showing of change of frequency from 910 kilocycles to 1300 
kilocycles, 1 kilowatt power, day-time only (App. 20). 

In the meantime a construction permit was granted for 
the FM station, and operation began August 6, 1949 (App. 
30). 

1 On August 25, 1949 (App. 21), appellants filed the Pro¬ 
test and Petition involved on this Appeal against the grant 
of a second AM station at Cullman, Alabama, and requested 
a hearing thereon, alleging that as a result of insufficient 
Revenues to support two AM stations (1) WKTJL would 
have to reduce either the quality or quantity of its program 
service, or the new station would have to be discontinued, 
(App. 26), and in the Petition for Ke-hearing it was further 
alleged (2) that intervenors were not “financially able to 
carry out the construction and operation of the proposed 
. . . station,” (App. 41) and that as a result the public 
would be injured. Construction of the AM station had been 
completed at the time the Petition for Re-hearing was filed 
(App. 46). The Commission denied the first Protest and 
granted intervenors’ application on December 21,1949, and 
denied the request for Re-hearing on March 27, 1950 (App. 
35-38, 46-59). 
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STATUTE INVOLVED 

The Statute involved on this appeal is the Communica¬ 
tions Act of 1934, as amended, 47 U.S.C.A. 402 (b) (2). 

SUMMARY OF ARGUMENT 

I. Intervenors were financially qualified to construct and 
operate the AM station. Under the specific terms of, as 
well as the scope of the regulatory scheme contemplated by 
the Communications Act, the financial qualifications of an 
applicant for a new station are not dependent upon or re¬ 
lated in any way to ‘‘availability of revenues” from the city 
or area proposed to be served. 

II. The broadcast field is one of open competition and 
the Communications Act does not essay to control and reg¬ 
ulate competition between radio stations in any respect. 
Appellants 9 contention to the contrary, if correct, would 
lead to rigid regulation and control of the number and type 
of radio (and television) stations in every city and com¬ 
munity in the country based upon economic and competitive 
considerations, and to a one-station monopoly in Cullman, 
Alabama, and hundreds of other towns and communities of 
similar size and population. 

ARGUMENT 

I. Intervenors were financially qualified to construct and 
operate the AM station. Under the specific terms of, as well 
as the scope of the regulatory scheme contemplated by the 
Communications Act, the financial qualifications of an ap¬ 
plicant for a new station are not dependent upon or related 
in any way to “availability of revenues” from the city or 
area proposed to be served. 

The record in this case shows clearly that the Commission 
considered the question of the financial qualifications of in¬ 
tervenors to construct and operate the proposed station, 
and that it affirmatively found from the full record of facts 
before it that they were so qualified. 
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As noted in our counter-statement of the case, appellants 
did not attempt to challenge the financial qualifications of 
intervenors until they filed their Petition for Re-hearing. 
In the Petition for Re-hearing they argue that “the existing 
facts . . . are that said applicants are less financially able 
to carry out construction and operation of the station . . . 
than they were at the time it (application) was filed, and 
more particularly said applicants are less able to carry on 
the operation of the proposed station” (App. 41). 

Appellants in their brief have apparently abandoned the 
contention that intervenors were not able to construct the 
station, as they were obviously compelled to do, since the 
construction of the station had actually been completed 
(App. 46, 55). 

! However, in their brief appellants have made the con¬ 
tention that the financial qualifications of intervenors are 
dependent upon or involve a showing of “availability of 
revenues ,, in Cullman or in an unspecified area (presum¬ 
ably but not necessarily contiguous thereto) 1 to support 
the proposed station. Section 308 (b) of the Communica¬ 
tions Act directs that the Commission’s inquiry shall deal 
with “the citizenship, character, and financial, technical, 
and other qualifications of the applicant” (emphasis sup¬ 
plied). Appellants have made no attempt to show that this 
directive means what they say either by reference to the 
legislative history of the Act or the rules of statutory con¬ 
struction. Conceding arguendo that potential advertising 
revenues at Cullman, or for an outlying unspecified area, 
are capable of determination by the application of some 
teasonably definite and certain standard, we believe it is 
obvious that the resulting figure would have no relation 
whatever to the financial qualifications, or lack thereof, of 
intervenors. There is no relation or connection whatever 
between the “financial qualifications” of an applicant, un¬ 
der the accepted meaning of those words, and the question 
of revenues in any line of commerce that could be said to be 

i i Since potential advertising revenues from regional or national advertising 
accounts cannot be ignored. 
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available from a particular community or area where such 
applicant seeks to establish himself in business. The mere 
statement of the fact that an applicant worth many millions 
could conceivably apply for a radio station in a community 
of one hundred people, and be granted, on the one hand, 
whereas a person who failed to show financial ability to 
build the only station in a major market would be denied, 
demonstrates the untenability of the contention. 

However, we believe that so-called potential advertising 
revenues for radio broadcasting in Cullman, as for any 
given city or area, are incapable of reasonable measure¬ 
ment or ascertainment. Such potential revenues would 
never be static and fixed, but would be variable depending 
on many constantly shifting conditions. Hence, even in the 
absence of the clear statutory meaning we have here, it 
would be sufficiently apparent that there is no possibility of 
reaching the position appellants seek to establish. For in¬ 
stance, advertising revenues potentially available to one op¬ 
erator might not be available to one less capable. Similarly, 
advertising revenues that might be obtained or made avail¬ 
able as the result of a policy of operation acceptable to the 
public, might not be available, or indeed be completely fore¬ 
closed, by a policy of operation distasteful to the public. 
Certainly, the varying preference of the advertiser from 
time to time as between radio and other forms of advertis¬ 
ing would defy any determination of the question. 

In larger cities and areas embracing as many as twenty 
or thirty existing stations, attempted inquiry into the ques¬ 
tion of availability of potential revenues as bearing on an 
applicant’s financial qualifications to enter the field, brings 
into focus problems of fantastic proportions. Thus, the 
question of available or potential revenues would involve 
consideration of the existence and potential revenue produc¬ 
ing factor of regional and national advertising, as well as 
local advertising; the existence and possibility of affiliation 
by the applicant with national, regional or other networks, 
and the potential revenues involved; and "the effect that the 
growth of television might have on the grand total of poten- 
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tial radio-television advertising in the city or area, and the 
probable apportionment or re-apportionments of such reve¬ 
nues among the existing radio and television stations and 
the new applicant. 

Any undertaking by the Commission, if it were empow¬ 
ered to do so, to make regulations and determinations on 
the question of “availability of revenues” as bearing upon 
the financial qualifications of an applicant to construct and 
operate a station in the public interest, would require also 
regulations and determinations on rates and charges, pro¬ 
gram content and policy, business management, and other 
policies. Under appellants’ contention, the necessity for 
the Commission to do so is demonstrated by the fact that 
actual advertising revenues or income of existing stations, 
which of course is definitely recorded, may well be deter¬ 
mined by a single such consideration as the effectiveness 
of a particular sales and promotion policy. As stated above, 
revenues available to one operator might be denied to 
another. 

We submit that if “availability of revenues,” as con¬ 
tended by appellants, has a bearing or relationship to 

financial qualifications” of the applicant, there is no es¬ 
cape from the appraisal of all of the factors suggested 
above—and indeed many more besides. And, of course, 
such appraisal would have to be made on the renewal of 
every license, or application for increased power, just as 
in the case of an original application. 

It therefore seems clear that if the Commission should 
attempt to make a determination that “availability of reve¬ 
nues” is involved in or is part of the financial qualifications 
of intervenors, it would run afoul of the Communications 
Act on the ground, as pointed out above, that any such at¬ 
tempted determination involves such matters as rates', pro¬ 
grams, and business management, and policy, and these are 
beyond the Commission’s reach. In Federal Communica¬ 
tions Commission v. Sanders Bros. Radio Station, 309 U. S. 
470, 84 L. Ed. 869, it was held that there is no provision in 
the Communications Act for the “regulation of rates and 
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charges” or the **supervisory control of the programs, of 
business management or of policy.” 

We pause for brief comment on the matter of estimated 
income, stated in intervenors ’ application, referred to in 
Section V of appellants’ brief (App. 11). We believe that 
this is just what it says: an “ estimate ” and probably a 
rough estimate at that, having no bearing whatever upon 
the applicant’s financial qualifications. It is merely the 
kind of estimate that business men normally make when 
going into a new enterprise. It may be correct, it may be 
entirely erroneous, and is probably rarely accurate. Such 
an estimate of revenues or income, of course, is based first 
upon a tentative rate card, and then at best upon a tentative 
estimate of how much time at those rates will be sold. The 
result is purely an estimate of anticipated income or reve¬ 
nue for the first year of operation. We believe it is obvious 
that if the Commission intended to rely on such an estimate 
as having any bearing at all on intervenors’ financial quali¬ 
fications, it would further require as a minimum that inter¬ 
venors submit signed contracts from advertisers agreeing 
to purchase the amount of time upon which any such esti¬ 
mate was based. 

In contrast to this “estimate” of revenues or income, the 
questions in the application form going to the financial qual¬ 
ifications of the intervenors themselves elicit precise and 
definite answers bearing on matters showing their ability 
to construct and operate the station, such as income, assets 
and liabilities. They included all the information necessary 
to enable the Commission to make a determination of their 
financial qualifications to construct the station (App. 10-13, 
16-17) and “for the early operation of the proposed sta¬ 
tions should their operating expenses exceed their operat¬ 
ing revenues” (App. 14). The Commission was able to, 
and did, determine from the record before it that inter¬ 
venors were financially qualified to build the station and 
operate it for such reasonable period of time as would nor¬ 
mally be required to establish the station in the community 
(App. 53-55). 
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II. The broadcast field is one of open competition and the 
Communications Act does not essay to control and regulate 
competition between radio stations in any respect. Appel¬ 
lant’s contention to the contrary, if correct, would lead to 
rigid regulation and control of the number and type of radio 
(and television) stations in every city and community in the 
country based upon economic and competitive consider¬ 
ations, and to a one-station monopoly in Cullman, Ala¬ 
bama, and hundreds of other towns and communities of 
similar size and population. 

1 The principal issue in this case is whether the Communi¬ 
cations Act permits the Commission to regulate the number 
of radio stations to be licensed in a city or community on the 
basis of a determination of the economic support or poten¬ 
tial revenues available to support such stations, and par¬ 
ticularly whether it is permitted to make a determination 
concerning the economic support for a second radio station 
in Cullman, Alabama. 

1 Stated in another way, the question is whether the Com¬ 
mission, under any circumstances, is permitted to regulate 
and control the competition between existing and proposed 
stations, or to establish monopolies in the broadcast field 
in Cullman, Alabama, or in towns and communities of like 
size and population. 

The Sanders Bros, case, supra, would seem to lay this 
question completely at rest, since it specifically holds that 
Congress * 1 intended to leave competition in the business of 
broadcasting where it found it,” that is, a field of untram¬ 
meled competition. The court noted specifically that the 
Act recognizes that the business of broadcasting is “one of 
free competition,” and that it is “open to anyone,” pro¬ 
vided there is an available frequency and that the applicant 
or licensee “shows his competency, the adequacy of his 
equipment, and financial ability to make good use of the 
assigned channel.” 

The contention which appellants advance would com¬ 
pletely reverse this situation, and subject the broadcast 
business to the strictest and most detailed kind of regula- 
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tion, including such matters as “suppression of wasteful 
i practices, ” “ regulation of rates and charges, ’ ’ and * ‘ super¬ 

visory control of the programs, of business management 
or of policy/ ’ all of which the Sanders Bros, case rules that 
the Communications Act does not permit the Commission to 
undertake. 

i Congress appears to have been especially concerned that 
the broadcast field be kept free of any possibility of re¬ 
straint on competition, and that it should be kept clear of 
| the evils of monopoly, by including provisions in the Act 
specifically making applicable in aid of its enforcement the 
general statutes relating to restraint of trade and monop¬ 
oly. The mandate of the Act directs the Commission to 
refuse a license to any person found guilty in a federal 
court of monopolizing or attempting to monopolize radio 
i communication by certain named means, and in addition 
thereto by “any other means, or to have been using unfair 
methods of competition/’ 47 U.S.C.A. 311, 313. 

The possibility of denying a second or competing radio 
i station in Cullman illustrates the evils and the danger to 
; the public which Congress must have considered, among 
other matters, when it adopted the Communications Act. 
i We attempt to mention only several of the results at Cull- 
i man which would surely follow the establishment, by action 
i of the Commission, of Station WKXJL in a monopolistic po¬ 
sition in Cullman. Contrary to appellants’ arguments, the 
guarantee of monopoly status to their Station WKUL would 
i have the effect of deteriorating civic or other public service 
i broadcasts by WKUL, against the interest of its listening 
public, and of lowering the quality of all of its programs, 
for we believe that competition in the field of broadcasting 
is demonstrably the greatest stimulant to superior service 
i and quality of production. 2 Secondly, the guarantee of the 
exclusion of any competition to Station WKUL would en¬ 
able it at its election to fix the highest rates it thought that 

2 Judge Learned Hand in United States v. Aluminum Company of America, 
148 Fed. (2) 416, 427, expressed the principle in these words: “immunity from 
competition is a narcotic, and rivalry is a stimulant to . . . progress.’* 
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it could charge—the hall-mark of monopoly. 3 In the third 
place, we point out that radio broadcasting, being one of 
the great media for the dissemination of news, information 
and intelligence, monopoly or restraint in any form is pecu¬ 
liarly odious and abhorrent, and inimical to the public in¬ 
terest. Indeed, the possible evil consequences flowing from 
monopoly in the field of broadcasting are well-nigh incal¬ 
culable. The very fact that news and other information and 
intelligence could be slanted, or withheld altogether, or 
created, to promote a particular purpose or project of Sta¬ 
tion WKUL, would be the strongest grounds from the stand¬ 
point of the public interest, convenience and necessity, for 
encouraging the entrance of a competing station. The Com¬ 
munications Act does not deny this possibility of compe¬ 
tition; it preserves open competitive opportunity. 


CONCLUSION. 

1 For the foregoing reasons intervenors respectfully pray 
this Court to affirm the Orders of the Communications Com¬ 
mission and to dismiss appellants’ appeal. 


Respectfully submitted, 


Clagett & Schilz, 

1424 K St., N. W., 
Washington 5, D. C., 
Of Counsel. 


John F. Clagett, 

Harold L. Schilz, 
Attorneys for Intervenors. 


3 Thus appellants’ contention brings ns squarely to the question of price 
regulation on two counts: (1) On the score of “availability of revenues” if 
that should be within the purview of the Commission in a determination of 
financial qualifications; and (2) to protect the public against monopoly, and to 
regulate competition. But these are matters outside the Act, and upon which 
appellants must address Congress. 




